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process of European integration and the European Parliament’s
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is a concise yet comprehensive source of information about the
Union’s institutions and policies.

The content of these fact sheets covers six main areas: how the
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Commission. Parliament also adopts the
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to ensure that EU law is properly
implemented.
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DEAR READER,

Since their inception in 1979, the European Parliament’s Fact Sheets have proven to be
very useful for the public as a source of information about the EU, with a particular focus
on Parliament’s contribution to European integration and policy-making. Designed for
non-specialists interested in finding out more about European integration, they have also
very often been useful as background documents for MEPs, professionals and academics,
and have become a reference for students.

The Fact Sheets highlight the role of the European Parliament, which now decides on the
vast majority of EU legislation: on 1 December 2009 over 40 new policy areas were brought
under the ordinary legislative procedure involving Parliament and the Council, including
agriculture, fisheries and energy. Parliament also has budgetary powers covering all EU
expenditure and, together with the Council, has the final say on the EU budget. It now has
the right to initiate treaty change and elects the President of the European Commission.

These Fact Sheets have been drafted and updated by the relevant policy departments
within Parliament’s directorates-general for internal and external policies with the aim of
keeping them simple, clear and concise, and improving their readability and usefulness.
With the same aim, the directorates-general for translation and for innovation and
technological support have made a concerted effort to make these updated Fact Sheets
available in 23 official languages.

The Fact Sheets are updated regularly and published on Parliament’s website
(www.europarl.europa.eu/factsheets/en).

If you wish to go into greater detail, please refer to the more specialised works produced
by the European Parliament. Parliament’s departments produce factual documentation,
briefings and reports, working with experts, think tanks and scientific and academic
institutions worldwide to produce top-quality studies covering the full range of EU
and external policies. To provide easy access to this valuable store of knowledge, the
directorates-general for communication and for innovation and technological support
have jointly developed Parliament’s ‘Think Tank’ pages — an online platform that brings
together all kinds of expertise and high-quality information from Parliament: http://www.
europarl.europa.eu/thinktank/en.

I hope you find the Fact Sheets a valuable source of information.

Klaus Welle

Secretary-General of the European Parliament

Strasbourg, July 2014
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The EU has its own legislature and
executive as well as an independent
judiciary and a central bank. These
are supported and complemented
by a set of institutions and bodies.
The EU’s rules and decision-making
procedures are laid down in the
Treaties. The Union has its own
budget with which to achieve its
objectives.

THE INTERNAL MARKET

With former customs barriers now
dismantled, people, goods, services
and capital can now move as freely
throughout Europe as they can within
a Member State. The continuous
removal of obstacles and the opening
up of national markets means that
more companies can compete with
each other, benefiting consumers.

SECTORAL POLICIES

Over the years, the European Union
has developed several policies and
measures that all Member States
endeavour to apply. These policies
concern the whole of the Union
and have common objectives,
notably complementing the
single market. While less stress is
placed on harmonisation in some
fields, a common framework is still
guaranteed.

CITIZENS’ EUROPE

EU citizens have the right to travel,
live and work throughout the Union.
An effective system has been put

in place and is constantly being
improved in order to fully implement
these rights. The EU also has a Charter
of Fundamental Rights.

ECONOMIC AND
MONETARY UNION

Economic and monetary union is
the result of a long process aimed
at harmonising the economic and
monetary policies of the European
Union’s Member States and
introducing a single currency, the
euro. So far, 18 Member States have
adopted the euro, which is used

on a daily basis by over half the EU
population. An economic governance
system has been established, as has
coordination and surveillance of
economic policies.

THE EU’S EXTERNAL
RELATIONS

The European External Action Service
and the High Representative of

the Union for Foreign Affairs and
Security Policy and Vice-President of
the European Commission endow
the European Union with the means
to act on the international scene.

The EU is now being called on more
and more to play its full role in
international affairs, building therein
on its traditional economic, trade and
development policies. Promotion of
human rights throughout the world
is a key aspect of this. The European
Parliament’s rights in this field have
also been gradually strengthened,
notably through the Lisbon Treaty.
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HOW THE EUROPEAN
UNION WORKS

The European Union’s institutions and bodies, and the powers
conferred on them, derive from the founding Treaties. The
Treaty on European Union refers to seven EU institutions in
the strict sense of the term: four of these are responsible for
drafting policies and taking decisions, namely the European
Council, the Council, the European Commission and the
European Parliament. The Court of Justice ensures that
Community law is observed, the European Central Bank’s
main task is to maintain price stability in the euro area, and
the Court of Auditors examines the legality and regularity of
Union revenue and expenditure. The Union’s powers have

evolved considerably over the years through the successive
Treaties, as have its decision-making procedures.
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1.1.

Historical evolution of

European integration

1.1.1.

The First Treaties

The disastrous effects of the Second World War and the constant threat of an
East-West confrontation meant that reconciliation between France and Germany
had become a top priority. The decision to pool the coal and steel industries of six
European countries, brought into force by the Treaty of Paris in 1951, symbolised the
birth of a common purpose and marked the first step towards European integration.
The Treaties of Rome of 1957 strengthened the foundations of this integration

and the notion of a common future for the six European countries involved.

Legal basis

« The Treaty establishing the European Coal and
Steel Community (ECSC), or Treaty of Paris, was
signed on 18 April 1951 and came into force
on 25 July 1952. For the first time, six European
States agreed to work towards integration. This
Treaty laid the foundations of the Community
by setting up an executive known as the ‘High
Authority; a Parliamentary Assembly, a Council
of Ministers, a Court of Justice and a Consultative
Committee. The ECSC Treaty expired on 23 July
2002 at the end of the 50-year validity period
laid down in its Article 97. In accordance with
the Protocol (No 37) annexed to the Treaties
(the Treaty on European Union and the Treaty
on the Functioning of the European Union),
the net worth of the ECSC’s assets at the time
of its dissolution was assigned to the Research
Fund for Coal and Steel to finance research by
Member States in sectors relating to the coal and
steel industry.

« The Treaties establishing the European
Economic Community (EEC) and the European
Atomic Energy Community (EAEC, otherwise
known as ‘Euratom’), or the Treaties of Rome,
were signed on 25 March 1957 and came into
force on 1 January 1958. Unlike the ECSC Treaty,
the Treaties of Rome were concluded ‘for an
unlimited period’ (Article 240 of the EEC Treaty
and Article 208 of the EAEC Treaty), which
conferred quasi-constitutional status on them.

« The six founding countries were Belgium,
France, Germany, Italy, Luxembourg and the
Netherlands.

Objectives

« The founders of the ECSC were clear about
their intentions for the Treaty, namely that it
was merely the first step towards a ‘European

EN-Book_July2014.indb 13

Federation’ The common coal and steel market
was to be an experiment which could gradually
be extended to other economic spheres,
culminating in a political Europe.

«  The aim of the European Economic Community
was to establish a common market based on the
four freedoms of movement (goods, persons,
capital and services).

«  Theaim of Euratom was to coordinate the supply
of fissile materials and the research programmes
initiated or being prepared by Member States on
the peaceful use of nuclear energy.

+  The preambles to the three Treaties reveal a
unity of purpose behind the creation of the
Communities, namely the conviction that the
States of Europe must work together to build a
common future as this alone will enable them to
control their destiny.

Main principles

The European Communities (the ECSC, EEC and
Euratom) were born of the desire for a united
Europe, an idea which gradually took shape as a
direct response to the events that had shattered
the continent. In the wake of the Second World
War the strategic industries, in particular the steel
industry, needed reorganising. The future of Europe,
threatened by East-West confrontation, lay in
Franco-German reconciliation.

1. Theappeal made by Robert Schuman, the French
Foreign Minister, on 9 May 1950 can be regarded
as the starting point for European integration. At
that time, the choice of coal and steel was highly
symbolic, given that in the early 1950s these vital
industries formed the basis of a country’s power. In
addition to the clear economic benefits, the pooling
of French and German resources was intended
to mark the end of the rivalry between the two

17/06/2014 10:30:33

13



countries. On 9 May 1950 Robert Schuman declared:
‘Europe will not be made all at once, or according
to a single plan. It will be built through concrete
achievements which first create a de facto solidarity.!
It was on the basis of that principle that France, Italy,
Germany and the Benelux countries (Belgium, the
Netherlands and Luxembourg) signed the Treaty
of Paris, which concentrated predominantly on
ensuring:

- free movement of goods and free access to
sources of production;

« permanent monitoring of the market to avoid
distortions which could lead to the introduction
of production quotas;

« compliance with the rules of competition and
the principle of price transparency;

« support for modernisation and conversion of
the coal and steel sectors.

2. Following the signing of the Treaty, and despite
France being opposed to the restablishment of a
German national military force, René Pleven was
giving thought to the formation of a European
army. The European Defence Community (EDC),
negotiated in 1952, was to have been accompanied
by a Political Community (EPC). Both plans were
shelved following the French National Assembly’s
refusal to ratify the treaty on 30 August 1954.

3. Efforts to get the European integration process
underway again following the failure of the EDC
took the form of proposals on a customs union and
atomic energy put forward for consideration at the
Messina Conference (June 1955), which culminated
in the signing of the EEC and EAEC Treaties, the latter
better known as the ‘Euratom’Treaty.

a. The EEC Treaty’s provisions included:

« the elimination of customs duties between
Member States;

« the establishment of an external Common
Customs Tariff;

. the introduction of common policies for
agriculture and transport;
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-« the creation of a European Social Fund;

. the establishment of a European Investment
Bank;

« the development of closer relations between the
Member States.

To achieve these objectives the EEC Treaty laid down
guiding principles and set the framework for the
legislative activities of the Community institutions.
These involved common policies: the common
agricultural policy (Articles 38 to 43), transport policy
(Articles 74 and 75) and a common commercial
policy (Articles 110 to 113).

The common market is intended to guarantee the
free movement of goods and the mobility of factors
of production (the free movement of workers and
enterprises, the freedom to provide services and the
free movement of capital).

b. The Euratom Treaty had originally set highly
ambitious objectives, including the ‘speedy
establishment and growth of nuclear
industries’ However, owing to the complex and
sensitive nature of the nuclear sector, which
touched on the vital interests of the Member
States (defence and national independence),
those ambitions had to be scaled back.

4. The Convention on certain institutions common
to the European Communities, which was signed and
entered into force at the same time as the Treaties of
Rome, stipulated that the Parliamentary Assembly
and Court of Justice would be common institutions.
All that remained was for the ‘Executives’ to be
merged; the Treaty establishing a Single Council and
a Single Commission of the European Communities
of 8 April 1965, known as the ‘Merger Treaty, duly
completed the process of unifying the institutions.

From then on, the EEC held sway over the sectoral
communities, the ECSC and the EAEC. This
amounted to a victory for the general EEC system
over the coexistence of organisations with sectoral
competence, and a victory for its institutions.
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1.1. HISTORICAL EVOLUTION OF EUROPEAN INTEGRATION

1.1.2.

Developments up to the

Single European Act

The main developments of the early Treaties are related to the creation
of the Community’s own resources, the reinforcement of the budgetary
powers of Parliament, the election by direct universal vote and the
setting-up of the European Monetary System. The entry into force of the
Single European Act in 1986, substantially altering the Treaty of Rome,
reinforced the idea of integration by creating a large internal market.

Main achievements in the
first stage of integration

Article 8 of the Treaty of Rome provided for the
completion of a common market over a transitional
period of 12 years, in three stages ending on 31
December 1969. Its first aim, the customs union,
was completed more quickly than expected. The
transitional period for enlarging quotas and phasing
out internal customs ended as early as 1 July 1968.
Even so, at the end of the transitional period there
were still major obstacles to freedom of movement.
By the same date Europe had adopted a common
external tariff for trade with third countries.

Creating a ‘Green Europe’ was another major project
for European integration. The first regulations on the
Common Agricultural Policy (CAP) were adopted and
the European Agricultural Guidance and Guarantee
Fund (EAGGF) was set up in 1962.

First Treaty amendments

A. Improvements to the institutions

The first institutional change came about with the
Merger Treaty of 8 April 1965, which merged the
executive bodies. This took effect in 1967, setting up
a single Council and Commission of the European
Communities (the ECSC, EEC and EAEC) and
introducing the principle of a single budget.

B. Own resources and budgetary powers

The Council Decision of 21 April 1970 set up a
system of the Community’s own resources, replacing
financial contributions by the Member States (see
fact sheet 1.5.1).

« The Treaty of Luxembourg of 22 April 1970
granted Parliament certain budgetary powers
(see fact sheet 1.3.1).

«  The Treaty of Brussels of 22 July 1975 gave
Parliament the right to reject the budget
and to grant the Commission a discharge for
implementing the budget. The same Treaty set
up the Court of Auditors, a body responsible
for scrutinising the Community’s accounts and
financial management (see fact sheet 1.3.12).

EN-Book_July2014.indb 15

C. Elections

The Act of 20 September 1976 gave Parliament new
legitimacy and authority by introducing its election
by direct universal suffrage (1.3.4). The Act was
revised in 2002, introducing the general principle of
proportional representation and other framework
provisions for national legislation on the European
elections.

D. Enlargement

The UK joined on 1 January 1973, together with
Denmark and Ireland; the Norwegian people had
voted against accession in a referendum. Greece
became a member in 1981; Portugal and Spain
joined in 1986.

E. Community budget

After this first round of enlargement there were
calls for greater budgetary rigour and reform
of the CAP. The 1979 European Council reached
agreement on a series of complementary measures.
The Fontainebleau agreements of 1984 obtained
a sustainable solution, based on the principle that
adjustments could be made to assist any Member
State with a financial burden that was excessive in
terms of its relative prosperity.

Plans for further integration

Encouraged by the initial successes of the economic
community, the aim of also creating political unity
for the Member States resurfaced in the early
1960s, despite the failure of the European Defence
Community (EDC) in August 1954.

A. Failure of an attempt to
achieve political union

At the 1961 Bonn summit, the Heads of State or
Governmentofthe sixfounding Member States of the
European Community asked an intergovernmental
committee, chaired by the French ambassador
Christian Fouchet, to put forward proposals on the
political status of a union of European peoples. This
research committee tried in vain, on two occasions
between 1960 and 1962, to present the Member
States with a draft treaty that was acceptable to all,
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although Fouchet based his plan on strict respect for
the identity of the Member States, thus rejecting the
federal option.

In the absence of a political community, its substitute
took the form of European Political Cooperation,
or EPC. At the summit conference in The Hague in
December 1969, the Heads of State or Government
decided to look into the best way of making progress
in the field of political unification. The Davignon
report, adopted by the foreign ministers in October
1970 and subsequently amplified by further reports,
formed the basis of EPC until the Single Act entered
into force.

B. The 1966 crisis

A serious crisis arose when, at the third stage of the
transition period, voting procedures in the Council
were to change from unanimous to qualified majority
voting in certain areas. France opposed a range of
Commission proposals, which included measures
for financing the CAP, and stopped attending
the main Community meetings (the ‘empty chair’
policy). Eventually, agreement was reached on the
Luxembourg Compromise (1.3.7), which stated that,
when vital interests of one or more countries were at
stake, members of the Council would endeavour to
reach solutions that could be adopted by all while
respecting their mutual interests.

C. Theincreasing importance
of European ‘summits’

Although remaining outside the Community
institutional context, the conferences of Heads of
State or Government of the Member States started
to provide political guidance and to settle the
problems that the Council of Ministers could not
handle. After early meetings in 1961 and 1967, these
conferences took on increasing significance with the
summit at The Hague of 1 and 2 December 1969,
which allowed negotiations to begin on enlarging
the Community and which saw agreement on the
Community finance system. In addition, at the
Fontainebleau summit in December 1974, major
political decisions were taken on direct elections
to Parliament and the Council’s decision-making
procedures. At that summit, the heads of state and
government also decided to meet three times a year
as the ‘European Council’ to discuss Community
affairs and political cooperation (1.3.6).

D. Institutional reform and monetary policy

Towards the end of the 1970s there were various
initiatives in the Member States to bring their
economic and fiscal policies into line. To solve the
problem of monetary instability and its adverse
effects on the CAP and cohesion between Member
States, the Bremen and Brussels European Councils
in 1978 set up the European Monetary System
(EMS). Established on a voluntary and differentiated
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basis (the UK decided not to participate in the
exchange-rate mechanism) the EMS depended on
the existence of a common accounting unit, the
European currency unit (ECU).

At the London European Council in 1981 the foreign
ministers of Germany and Italy, Mr Genscher and Mr
Colombo, put forward a proposal for a’European Act’
covering a range of subjects: political cooperation,
culture, fundamental rights, harmonisation of the
law outside the fields covered by the Community
Treaties, and ways of dealing with violence, terrorism
and crime. It was not adopted in its original form, but
some parts of it resurfaced in the'Solemn declaration
on European Union’adopted in Stuttgart on 19 June
1983.

E. The Spinelli Project

A few months after its first direct election in 1979,
Parliament ran into a serious crisis in its relations
with the Council, over the budget for 1980. At
the instigation of Altiero Spinelli MEP, founder of
the European Federalist Movement and a former
Commissioner, a group of nine MEPs met in July
1980 to discuss ways of relaunching the operation
of the institutions. In July 1981 Parliament set up
an institutional affairs committee, with Spinelli as
its coordinating rapporteur, to draw up a plan for
amendment of the existing Treaties. The committee
decided to formulate plans for what was to become
the constitution of the European Union. The draft
Treaty was adopted by a large majority on 14
February 1984. Legislative power would come
under a twin-chamber system akin to that of a
federal State. The system aimed to strike a balance
between Parliament and the Council, but it was not
acceptable to the Member States.

Having settled the Community budget dispute of
the early 1980s, the European Council decided at
its Fontainebleau meeting in June 1984 to set up an
ad hoc committee of the personal representatives
of the Heads of State or Government, known as the
Dooge Committee after its chairman. The committee
was asked to make proposals for improving the
functioning of the Community system and of
political cooperation. The Milan European Council
of June 1985 decided by a majority vote (of 7 to 3,
an exceptional procedure in that body) to convene
an intergovernmental conference to consider
the powers of the institutions, the extension
of Community activities to new areas and the
establishment of a‘genuine’internal market.

On 17 February 1986 nine Member States signed
the Single European Act (SEA), followed later by
Denmark (after a referendum voted in favour), Italy
and Greece, on 28 February 1986.The Act was ratified
by Member States’ parliaments in 1986, but owing to
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1.1. HISTORICAL EVOLUTION OF EUROPEAN INTEGRATION

a private citizen having appealed to the Irish courts,
its entry into force was delayed for six months, until
1 July 1987.The SEA was the first substantial change
to the Treaty of Rome. Its principal provisions are as
follows:

A. Extension of the Union’s powers
1. Through the creation of a
large internal market

A fully operational internal market was to be
completed by 1 January 1993, taking up and
broadening the objective of the common market
introduced in 1958 (3.1.1).

2. Through the establishment of new powers in

« monetary policy,

+  social policy,

« economic and social cohesion,

+ research and technological development,

« the environment,

« cooperation in the field of foreign policy.

B. Improvement in the decision-making
capacity of the Council of Ministers

Qualified majority voting replaced unanimity in
four of the Community’s existing responsibilities
(amendment of the common customs tariff, freedom
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to provide services, the free movement of capital and
the common sea and air transport policy). Qualified
majority voting was also introduced for several new
responsibilities, such as the internal market, social
policy, economic and social cohesion, research and
technological development, and environmental
policy. Finally, qualified majority voting was the
subject of an amendment to the Council’s internal
rules of procedure, so as to comply with a previous
Presidency declaration that in future a vote may be
called in the Council not only on the initiative of its
President, but also at the request of the Commission
or a Member State if a simple majority of the
Council’s members are in favour.

C. Growth of the role of the
European Parliament

Parliament’s powers were strengthened by:

- making Community agreements on
enlargement and association agreements
subject to Parliament’s assent;

+ introducing a procedure for cooperation with
the Council (1.4.1) which gave Parliament real,
if limited, legislative powers — this procedure
applied to about a dozen legal bases at the
time and marked a crucial point in Parliament’s
transformation into a genuine co-legislator.

- Wilhelm Lehmann
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1.1.3.

The Maastricht Treaty altered the former European treaties and created a European
Union based on three pillars: the European Communities, the Common Foreign and
Security Policy (CFSP) and cooperation in the field of justice and home affairs (JHI). With
a view to the enlargement of the Union, the Amsterdam Treaty made the adjustments
needed to enable the Union to function more efficiently and democratically.

The Treaty on European Union, signed in Maastricht
on 7 February 1992, entered into force on
1 November 1993.

A. The Union'’s structures

By instituting a European Union, the Maastricht
Treaty marked a new step in the process of creating
an ‘ever-closer union among the peoples of Europe!
The Union was based on the European Communities
(1.1.1 and 1.1.2) and supported by policies and
forms of cooperation provided for in the Treaty
on European Union. It had a single institutional
structure, consisting of the Council, the European
Parliament, the European Commission, the Court
of Justice and the Court of Auditors which (being at
the time strictly speaking the only EU institutions)
exercised their powers in accordance with the
Treaties. The Treaty established an Economic and
Social Committee and a Committee of the Regions,
which both had advisory powers. A European
System of Central Banks and a European Central
Bank were set up under the provisions of the Treaty
in addition to the existing financial institutions in the
EIB group, namely the European Investment Bank
and the European Investment Fund.

B. The Union’s powers

The Union created by the Maastricht Treaty was
given certain powers by the Treaty, which were
classified into three groups and were commonly
referred to as ‘pillars’: The first ‘pillar’ consisted of
the European Communities, providing a framework
within which the powers for which sovereignty
had been transferred by the Member States in the
areas governed by the Treaty were exercised by the
Community institutions. The second ‘pillar’ was the
Common Foreign and Security Policy laid down in
Title V of the Treaty. The third ‘pillar’ was cooperation
in the fields of justice and home affairs laid down
in Title VI of the Treaty. Titles V and VI provided for
intergovernmental cooperation using the common
institutions, with certain supranational features
such as involving the Commission and consulting
Parliament.

1. The European Community (first pillar)

The Community’s task was to make the single
market work and to promote, among other things, a
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harmonious, balanced and sustainable development
of economic activities, a high level of employment
and of social protection and equality between
men and women. The Community pursued these
objectives, acting within the limits of its powers,
by establishing a common market and related
measures set out in Article 3 of the EC Treaty and by
initiating the economic and single monetary policy
referred to in Article 4. Community activities had to
respect the principle of proportionality and, in areas
that did not fall within its exclusive competence, the
principle of subsidiarity (Article 5 EC).

2. The Common Foreign and Security
Policy (CFSP) (second pillar)

TheUnionhadthetaskofdefiningandimplementing,
by intergovernmental methods, a Common Foreign
and Security Policy (6.1.1). The Member States were
to support this policy actively and unreservedly in a
spirit of loyalty and mutual solidarity. Its objectives
were: to safeguard the common values, fundamental
interests, independence and integrity of the Unionin
conformity with the principles of the United Nations
Charter; to strengthen the security of the Union in
all ways; to promote international cooperation; to
develop and consolidate democracy and the rule of
law, and respect for human rights and fundamental
freedoms.

3. Cooperation in the fields of justice
and home affairs (third pillar)

The Union’s objective was to develop common
action in these areas by intergovernmental methods
(5.12.1) to provide citizens with a high level of safety
within an area of freedom, security and justice. It
covered the following areas:

« rules and the exercise of controls on crossing the
Community’s external borders;

« combating terrorism, serious
trafficking and international fraud;

crime, drug

+ judicial cooperation in criminal and civil matters;

- creation of a European Police Office (Europol)
with a system for exchanging information
between national police forces;

« controlling illegal immigration;

« common asylum policy.
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The Treaty of Amsterdam amending the Treaty
on European Union, the Treaties establishing the
European Communities and certain related acts,
signed in Amsterdam on 2 October 1997, entered
into force on 1 May 1999.

A. Increased powers for the Union

1. European Community

With regard to objectives, special prominence was
given to balanced and sustainable development
and a high level of employment. A mechanism was
set up to coordinate Member States’ policies on
employment, and there was a possibility of some
Community measures in this area. The Agreement
on Social Policy was incorporated into the EC Treaty
with some improvements (removal of the opt-out).
The Community method now applied to some major
areas which had hitherto come under the ‘third
pillar’ such as asylum, immigration, crossing external
borders, combating fraud, customs cooperation
and judicial cooperation in civil matters, in addition
to some of the cooperation under the Schengen
Agreement, which the EU and Communities
endorsed in full.

2. European Union

Intergovernmental cooperation in the areas of
police and judicial cooperation was strengthened by
defining objectives and precise tasks and creating
a new legal instrument similar to a directive. The
instruments of the Common Foreign and Security
Policy were developed later, in particular by
creating a new instrument, the common strategy,
a new office, the ‘Secretary-General of the Council
responsible for the CFSP, and a new structure, the
‘Policy Planning and Early Warning Unit.

B. A stronger position for Parliament

1. Legislative power

Under the codecision procedure, which was
extended to existing 15 legal bases under the EC
Treaty, Parliament and the Council became co-
legislators on a practically equal footing. Excepting
only agriculture and competition policy, the
codecision procedure applied to all the areas
where the Council was permitted to take decisions
by qualified majority. In four cases (Articles 18, 42
and 47 and Article 151 on cultural policy, which
remained unchanged) the codecision procedure
was combined with a requirement for a unanimous
decision in the Council. The other legislative areas
where unanimity was required were not subject to
codecision.

2. Power of control

As well as voting to approve the Commission as
a body, Parliament also had a vote to approve in
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advance the person nominated as President of the
future Commission (Article 214).

3. Election and statute of Members

With regard to the procedure for elections to
Parliament by direct universal suffrage (Article 190
EC), the Community’s power to adopt common
principles was added to the existing power to adopt
a uniform procedure. A legal basis making it possible
to adopta single statute for MEPs was included in the
same article. However, there was still no provision
allowing measures to develop political parties at
European level (cf. Article 191).

C. Closer cooperation

For the first time, the Treaties contained general
provisions allowing some Member States under
certain conditions to take advantage of common
institutions to organise closer cooperation between
themselves. This option was in addition to the closer
cooperation covered by specific provisions, such as
economic and monetary union, creation of the area
of freedom, security and justice and incorporating
the Schengen provisions. The areas where closer
cooperation was possible were the third pillar and,
under particularly restrictive conditions, matters
subject to non-exclusive Community competence.
The conditions which any closer cooperation had to
fulfil and the planned decision-making procedures
had been drawn up in such a way as to ensure that
this new factor in the process of integration would
remain exceptional and, at all events, could only be
used to move further towards integration and not to
take retrograde steps.

D. Simplification

The Amsterdam Treaty removed from the European
Treaties all provisions which the passage of time had
rendered void or obsolete, while ensuring that this
did not affect the legal effects which derived from
them in the past. It also renumbered the Treaty
articles. For legal and political reasons the Treaty was
signed and submitted for ratification in the form of
amendments to the existing Treaties.

E. Institutional reforms with a
view to enlargement

a. The Amsterdam Treaty set the maximum
number of Members of the European Parliament, in
line with Parliament’s request, at 700 (Article 189).

b. The composition of the Commission and the
question of weighted votes were covered by a
‘Protocol on the Institutions’ attached to the Treaty.
This provided that, in a Union of up to 20 Member
States, the Commission would comprise one
national of each Member State, provided that by
that date, weighting of the votes in the Council had
been modified. At all events, at least a year before
the 21st Member State joined, a new IGC would have
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to comprehensively review the Treaties’ provisions
on the institutions.

c. There was provision for the Council to use
qualified majority voting in a number of the legal
bases newly established by the Amsterdam Treaty.
However, of the existing Community policies, only
research policy had new provisions on qualified
majority voting, with other policies still requiring
unanimity.

F. Other matters

A protocol covered Community procedures for
implementing the principle of subsidiarity. New

provisions on access to documents (Article 255) and
greater openness in the Council’s legislative work
(Article 207(3)) improved transparency.

The European Parliament was consulted before an
intergovernmental conference was called. Parliament
was also involved in the intergovernmental
conferences according to ad hoc formulas; during
the last three it was represented, depending on the
case, by its President or by two of its members.
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1.1. HISTORICAL EVOLUTION OF EUROPEAN INTEGRATION

1.1.4.

The Treaty of Nice and the Convention

on the Future of Europe

The ‘Amsterdam leftovers’ were meant to be resolved by the Treaty of Nice.
However, that Treaty prepared the European Union only partially for the important
enlargements to the east and south of 1 May 2004 and 1 January 2007. Hence,
following up on the questions raised in the Laeken Declaration of 15 December
2001, the European Convention made an effort to produce a new legal base for the
Union in the form of the Treaty Establishing a Constitution for Europe. Following
negative referendums in two Member States, this treaty was not ratified.

Treaty of Nice

The Treaty was signed on 26 February 2001 and
entered into force on 1 February 2003.

A. Obijectives

The conclusions of the 1999 Helsinki European
Council required the EU to be able, by the end of
2002, to welcome as new Member States those
applicant countries which were ready for accession.
Since only two of the applicant countries were more
populous than the current Member State average,
the political weight of countries with a smaller
population was due to increase considerably. The
Treaty of Nice was therefore meant to make the EU
institutions more efficient and legitimate and to
prepare the EU for its next major enlargement.

B. Background

A number of institutional issues (which became
known as the ‘Amsterdam leftovers’) had been
addressed by the Maastricht and Amsterdam
Intergovernmental Conferences (IGCs) (1.1.3) but
not satisfactorily resolved: the size and composition
of the Commission, the weighting of votes in the
Council, and the extension of qualified majority
voting. On the basis of a report by the Finnish
Presidency, the Helsinki European Council decided
at the end of 1999 that an IGC should deal with
the leftovers and all other changes required in
preparation for enlargement.

C. Content

The IGC opened on 14 February 2000 and completed
its work in Nice on 10 December 2000, reaching
agreement on the institutional questions and on
a range of other points, namely a new distribution
of seats in the European Parliament, more flexible
arrangements for enhanced cooperation, the
monitoring of fundamental rights and values in the
EU, and a strengthening of the EU judicial system.

1. Weighting of votes in the Council

Taking together the system of voting in the Council,
the composition of the Commission and, to some
extent, the distribution of seats in the European
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Parliament, the IGC realised that the main imperative
was to change the relative weight of the Member
States, a subject that had been addressed by no
other IGC since the Treaty of Rome.

Two methods of defining a qualified majority were
considered: a new system of weighting (modified
from the existing one) or the application of a dual
majority (of votes and of population), the latter
solution having been proposed by the Commission
and upheld by Parliament. The IGC chose the former
option. The number of votes was increased for all
Member States but the share of the most populous
Member States decreased: previously 55% of the
votes, it fell to 45% when the 10 new members
joined and to 44.5% on 1 January 2007. This was
why the demographic ‘safety net’ was introduced:
a Member State may request verification that the
qualified majority represents at least 62% of the total
population of the Union. If it does not, the decision
will not be adopted.

2. The European Commission
a. Composition

Since 2005 the Commission has included one
commissioner per Member State. The Council has
the power to decide, acting unanimously, on the
number of commissioners and on arrangements for
a rotation system, provided that each Commission
reflects the demographic and geographical range of
the Member States.

b. Internal organisation

The Treaty of Nice provides the President of
the Commission with the power to allocate
responsibilities to the commissioners and to
redistribute these in the course of a term of office.
The President chooses the Vice-Presidents and
decides how many there shall be.

3. The European Parliament

a. Composition

The Treaty of Amsterdam had set the maximum
number of MEPs at 700. At Nice the European Council
thought it necessary, with an eye to enlargement, to
revise the number of MEPs for each Member State.
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The new composition of Parliament was also used
to counterbalance the changed weighting of votes
in the Council. The maximum number of MEPs was
hence set at 732.

b. Powers

Parliament was enabled, like the Council, the
Commission and the Member States, to institute
a legal challenge to acts of the Council, the
Commission or the European Central Bank on
grounds of lack of competence, infringement of
an essential procedural requirement, infringement
of the Treaty or of any rule of law relating to its
application, or misuse of powers.

Following a proposal by the Commission, Article 191
was transformed into an operational legal basis for
the adoption, under the codecision procedure, of
regulations governing political parties at EU level
and rules on their funding.

Parliament’s legislative powers were increased
through a slight broadening of the scope of the
codecision procedure and by requiring Parliament’s
assent for the establishment of enhanced
cooperation in areas covered by codecision.
Parliament must also be asked for its opinion should
the Council pronounce on therisk of a serious breach
of fundamental rights in a Member State.

4. Reform of the judicial system
a. The Court of Justice of the European Union

The Court of Justice was empowered to sit in a
number of different ways: in chambers (where it
consists of three or five judges), in a Grand Chamber
(eleven judges) or as the full Court. The Council,
acting unanimously, may increase the number of
Advocates-General. The Court of Justice of the EU
retains jurisdiction over questions referred for a
preliminary ruling, but it may, under its Statute, refer
to the Court of First Instance types of matters other
than those listed in Article 225 of the EC Treaty.

b. Court of First Instance

The powers of the Court of First Instance were
increased to include certain categories of
preliminary ruling, with the possibility of judicial
panels being established by unanimous decision of
the Council. All these operating provisions, notably
on the powers of the Court of First Instance, were
thenceforth set out in the Treaty itself.

5. Legislative procedures

Although a considerable number of new policies
and measures (27) now required qualified majority
voting in the Council, codecision was extended only
to a few minor areas (covered by former Articles 13,
62, 63, 65, 157, 159 and 191 of the EC Treaty); for
matters covered by former Article 161 assent was
now required.
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6. Enhanced cooperation

Like the Amsterdam Treaty, the Treaty of Nice
contains general provisions which apply to all areas
of enhanced cooperation and provisions specific
to the pillar concerned. Whereas the Amsterdam
Treaty provided for enhanced cooperation under
the first and third pillars only, the Treaty of Nice
encompassed all three pillars.

The Treaty of Nice made further changes: referral to
the European Council ceased to be an option, the
concept of ‘a reasonable period of time’'was clarified,
and the assent of Parliament was now required in
all areas where enhanced cooperation related to a
question covered by the codecision procedure.

7. Protection of fundamental rights

A paragraph was added to Article 7 TEU to cover
cases where a patent breach of fundamental rights
has not actually occurred but where there is a
‘clear risk’ that it may occur. The Council, acting by
a majority of four-fifths of its members and after
obtaining the assent of Parliament, determines the
existence of the risk and addresses appropriate
recommendations to the Member State in question.
A non-binding Charter of Fundamental Rights was
proclaimed (1.1.6).

D. Role of the European Parliament

As with earlier intergovernmental conferences,
Parliament was actively involved in preparations
for the 2000 IGC, giving its views on the conference
agenda and its progress and objectives. Parliament
also expressed its opinion on the substance and
judicial implications of the Charter of Fundamental
Rights (1.1.6). Parliament insisted that the next IGC
should be a transparent process, involving European
and national parliamentarians and the Commission,
as well as input from ordinary people, and that its
outcome should be a constitution-type document.

A. Basis and objectives

In accordance with Declaration No 23 annexed to
the Treaty of Nice, the Laeken European Council
of 14 and 15 December 2001 decided to organise
a Convention bringing together the main parties
concerned for a debate on the future of the
European Union. The objectives were to prepare
for the next IGC as transparently as possible and
to address the four main issues concerning the
further development of the EU: a better division
of competences; simplification of the Union’s
instruments of action; increased democracy,
transparency and efficiency; and the drafting of a
constitution for Europe’s citizens.
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1.1. HISTORICAL EVOLUTION OF EUROPEAN INTEGRATION

B. Organisation

The Convention comprised a chair (Valéry Giscard
D’Estaing), two vice-chairs (Guiliano Amato and
Jean-Luc Dehaene), 15 representatives of the
Member States’ heads of state or government,
30 members of the national parliaments (two
per Member State), 16 members of the European
Parliament and two members of the Commission.
The countries having applied to join the Union also
took part in the debate on an equal footing but
could not block any consensus which might emerge
among the Member States. The Convention thus
had a total of 105 members.

In addition to the chair and vice-chairs, the
Praesidium comprised nine members of the
Convention and an invited representative chosen by
the applicant countries. The Praesidium had the role
of lending impetus to the Convention and providing
it with a basis on which to work.

C. Outcome

The work of the Convention comprised: a ‘listening
phase’in which it sought to identify the expectations
and needs of Member States and Europe’s citizens;
a phase in which the ideas expressed were studied;
and a phase of drafting recommendations based
on the essence of the debate. At the end of 2002,
eleven working groups presented their findings
to the Convention. During the first half of 2003,
the Convention drew up and debated a text which
became the draft Treaty establishing a Constitution
for Europe.
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Part | of the Treaty (principles and institutions,
59 articles) and Part Il (Charter of Fundamental
Rights, 54 articles) were laid before the Thessaloniki
European Council on 20 June 2003. Part Il (policies,
338 articles) and Part IV (final provisions, 10 articles)
were presented to the Italian Presidency on
18 July 2003. A subsequent IGC adopted this text
on 18 June 2004, retaining the basic structure of
the Convention’s draft, albeit with a considerable
number of amendments. However, as a result
of two negative referendums, in France and the
Netherlands, the ratification procedure for the Treaty
Establishing a Constitution for Europe was not
completed (1.1.5).

D. Role of the European Parliament

The impact of MEPs during the work of the European
Convention was seen by most observers as decisive.
Thanks to several factors, including their experience
of negotiating in an international environment
and the fact that the Convention was meeting on
Parliament’s premises, MEPs were able to leave a
strong imprint on the debates and on the outcome
of the Convention. They were also instrumental
in the formation of political families comprising
MEPs and national MPs. Parliament thus achieved a
considerable number of its original aims, and most
of that achievement is now safeguarded in the
Treaty of Lisbon.

- Wilhelm Lehmann
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1.1.5.

This chapter presents the background and essential provisions of the Treaty of
Lisbon. The objective is to provide a historical context for the emergence of this latest
fundamental EU text from the ones which came before it. The specific provisions
(with article references) and their effects on European Union policies are explained
in more detail in the fact sheets dealing with particular policies and issues.

Treaty of Lisbon amending the Treaty on European
Union and the Treaty establishing the European
Community (OJ C 306, 17.12.2007), entry into force
on 1 December 2009.

The Lisbon Treaty started as a constitutional project
at the end of 2001 (European Council declaration
on the future of the European Union, or Laeken
declaration), and was followed up in 2002 and
2003 by the European Convention which drafted
the Treaty establishing a Constitution for Europe
(Constitutional Treaty) (1.1.4). The process leading
to the Lisbon Treaty is a result of the negative
outcome of two referenda on the Constitutional
Treaty in May and June 2005, in response to which
the European Council decided to have a two-year
‘period of reflection’ Finally on the basis of the Berlin
declaration of March 2007, the European Council of
21 to 23 June 2007 adopted a detailed mandate for
a subsequent Intergovernmental Conference (IGC)
under the Portuguese Presidency. The IGC concluded
its work in October 2007. The Treaty was signed at
the European Council of Lisbon on 13 December
2007 and it has been ratified by all Member States.

A. Objectives and legal principles

The Treaty establishing the European Community
is renamed the ‘Treaty on the Functioning of the
European Union’ and the term ‘Community’ is
replaced by ‘Union’ throughout the text. The Union
takes the place of the Community and is its legal
successor. The Lisbon Treaty does not create state-
like Union symbols like a flag or an anthem. Although
the new text is hence no longer a constitutional
treaty by name, it preserves most of its substantial
achievements.

No additional exclusive competences are transferred
to the Union by the Lisbon Treaty. However, it
changes the way the Union exercises its existing
powers and some new (shared) powers by enhancing
citizens' participation and protection, creating a new
institutional set-up and modifying the decision-
making processes for increased efficiency and
transparency. A higher level of parliamentary
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scrutiny and democratic accountability is therefore
attained.

Unlike the Constitutional Treaty the Lisbon
Treaty contains no article formally enshrining the
supremacy of Union law over national legislation,
but a declaration was attached to the Treaty to this
effect (Declaration No 17), referring to an opinion of
the Council Legal Service which reiterates consistent
case-law by the Court.

The Lisbon Treaty for the first time clarifies the
powers of the Union. It distinguishes three types
of competences: exclusive competence, where the
Union alone can legislate, and Member States only
implement; shared competence, where the Member
States can legislate and adopt legally binding
measures if the Union has not done so; supporting
competence, where the EU adopts measures to
support or complement Member States’ policies.
Union competences can now be handed back to the
Member States in the course of a treaty revision.

The Lisbon Treaty gives the EU full legal personality.
Therefore, the Union obtains the ability to sign
international treaties in the areas of its attributed
powersorjoinaninternational organisation. Member
States may only sign international agreements that
are compatible with EU law.

The Treaty of Lisbon completes the absorption of
the remaining pillar three aspects of FSJ (police and
judicial cooperation in criminal matters) into pillar
one. Its intergovernmental structure ceases to exist
by making the acts adopted in this area subject to
the ordinary legislative procedure (qualified majority
and codecision) and using the legal instruments of
the Community method (regulations, directives and
decisions), unless otherwise specified.

With the Treaty of Lisbon in force, the European
Parliament is able to propose amendments to the
Treaties, as is already the case for the Council, a
Member State government or the Commission.
Normally, such an amendment would require the
convocation of a convention. It will, however, be
possible to revise the Treaties without convening
an IGC, through simplified revision procedures
concerning the internal policies and actions of the
Union (Article 48(6) and 48(7) TEU). The European
Parliament’s consent is required in order to decide
not to convene a convention if this is deemed to be
justified by the scope of the proposed amendments.
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B. Enhanced democracy and better
protection of fundamental rights

The Treaty of Lisbon expresses the three
fundamental principles of democratic equality,
representative  democracy and participatory
democracy. Participatory democracy takes the new
form of a citizens'initiative (2.1.5).

The Charter of Fundamental Rights is not
incorporated directly into the Lisbon Treaty but
acquires a legally binding character through
Article 6(1) TEU, giving the Charter the same legal
value as the Treaties (1.1.6).

The EU’s accession to the European Convention was
opened when the 14th protocol to the ECHR entered
into force, on 1 June 2010. It allows not only states
but also international organisations to become
signatories of the ECHR. Accession still requires the
ratification by all states that are parties to the ECHR
as well as the EU itself.

C. Anew institutional set-up

1. The European Parliament

Pursuant to Article 14(2) TEU the EP now ‘shall be
composed of representatives of the Union’s citizens,
not of representatives of ‘the peoples of the States’
(Article 189 TEC).

The EP’s legislative powers have been increased
through the ‘ordinary legislative procedure’ which
replaced the former codecision procedure. It now
applies to more than 40 new policy areas, raising the
total number to 73. The assent procedure continues
to exist as ‘consent’ and the consultation procedure
remains unchanged. The new budgetary procedure
creates full parity between Parliament and the
Council for approval of the annual budget. The
multiannual financial framework has to be agreed
by Parliament (consent).

The EP now elects the Commission President by
a majority of its members on a proposal from the
European Council which is obliged to select a
candidate by qualified majority, taking into account
the outcome of the European elections. The EP
continues to approve the Commission as a college.

The maximum number of MEPs has been set at 751.
The maximum number of seats per Member State
is decreased to 96, the minimum number increased
to 6. Germany will keep its 99 MEPs until the next
elections, thus raising the total number of MEPs
to 754. The difference of 18 seats between the 736
MEPs elected in June 2009 (on the basis of the Treaty
of Nice) and the number of seats provided for by the
Treaty of Lisbon was filled in December 2011.

2. The European Council

The Lisbon Treaty formally recognises the European
Council as an EU institution, responsible for
providing the Union with the ‘impetus necessary for
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its development’and for defining its‘general political
directions and priorities. The European Council has
no legislative functions. A long-term presidency
replaces the current system of six-month rotation.
The President is elected by a qualified majority of
the European Council for a renewable term of 30
months. This should improve the continuity and
coherence of its work. The President also represents
the Union externally, without prejudice to the duties
of the High Representative of the Union for Foreign
Affairs and Security Policy (see below).

3. The High Representative (HR) for
Foreign Affairs and Security Policy

The HR is appointed by a qualified majority of
the European Council with the agreement of the
President of the European Commission. The HR
is responsible for the EU's Common Foreign and
Security Policy and has the right to put forward
proposals. Besides chairing the Foreign Affairs
Council she is also Vice-President of the Commission
and is assisted by the European External Action
Service, comprising staff from the Council, the
Commission and national diplomatic services.

4. The Council

Lisbon maintains the principle of double majority
voting (citizens and Member States). However, the
current arrangements shall remain in place until
November 2014; between 1 November 2014 and
31 March 2017 the new rules shall apply but the use
of existing voting weights can be requested by any
Member State.

Qualified majority is reached when 55% of members
of the Council, comprising at least 65% of the
population, support a proposal (Article 16(4) TEU).
When the Council is not acting on a proposal from
the Commission or the High Representative, the
necessary majority of Member States increases to
72% (Article 238(2) TFEU). To block legislation, at least
four countries have to vote against a proposal. A new
scheme inspired by the ‘loannina compromise’ will
allow 75% (55% from 1 April 2017) of the Member
States necessary for the blocking minority to ask for
reconsideration of a proposal during a ‘reasonable
time period’ (Declaration 7).

The Council meets in public when it deliberates
and votes on a draft legislative act. To this end, each
Council meeting is divided into two parts dealing
respectively with legislative acts and non-legislative
activities. The Council Presidency continues to rotate
on a six-month basis but there are 18-month group
presidencies of three Member States in order to
ensure better continuity of work. As an exception,
the Foreign Affairs Council is continuously chaired
by the HR for Foreign Affairs and Security Policy.

5. The Commission

Since the President of the Commission will be chosen
and elected by taking into account the outcome of
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the European elections, his or her political legitimacy
will be increased. The President is responsible for the
internal organisation of the college (appointment of
commissioners, distribution of portfolios, request to
resign under particular circumstances).

6. The Court of Justice of the European Union

The jurisdiction of the Court is extended to all
activities of the Union with the exception of CFSP.
The number of advocates-general can be increased
from eight to eleven. Specialised courts can be
set up with the consent of Parliament. Access to
the Court is facilitated for individuals. A European
Public Prosecutor’s Office should be set up in order
to investigate, prosecute and bring to judgment
offences against the Union’s financial interests.

D. More efficient and democratic
policy-making with new policies
and new competencies

Several so-called ‘passerelle clauses’ allow a change
from unanimous decision-making to qualified
majority voting and from the consultation procedure
to codecision (Article 31(3) TEU, Articles 81, 153,
192, 312 and 333 TFEU, plus some passerelle-type
procedures concerning judicial cooperation in
criminal matters) (1.4.2). In areas where the Union
has no exclusive powers, at least nine Member
States can establish enhanced cooperation between
themselves. Authorisation for its use must be
granted by the Council after obtaining the consent
of the European Parliament. In CFSP unanimity
applies.

The Lisbon Treaty considerably strengthens the
principle of subsidiarity by involving the national
parliaments in the decision-making process (1.3.5).
A certain number of new or extended policies have
been introduced in environment policy, which
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now includes the fight against climate change,
and energy policy, which makes new references to
solidarity and the security and interconnectivity
of supply. Furthermore, intellectual property
rights, sport, space, tourism, civil protection and
administrative cooperation are now the possible
subject of EU law-making.

In CSDP (6.1.2) the Lisbon Treaty introduces a mutual
defence clause which provides thatall Member States
are obliged to provide help to a Member State under
attack. A solidarity clause provides that the Union
and each of its members have to provide assistance
by all possible means to a Member State affected by a
human or natural catastrophe or by a terrorist attack.
A ‘permanent structured cooperation’is open to all
Member States who commit themselves to taking
part in European military equipment programmes
and to providing combat units that are available for
immediate action. To establish such cooperation, it
is necessary to have a qualified majority vote by the
Council after consultation with the HR.

See 1.14 for Parliament’s contributions to the
European Convention and its implication in previous
IGCs. With respect to the 2007 IGC, leading to the
signature of the Treaty of Lisbon, the Parliament
for the first time sent three representatives to the
conference under the Portuguese presidency.
According to Parliament’s President, at his inaugural
speech in February 2007, ensuring ‘that the
substance of the Constitutional Treaty, including
the chapter on values, becomes a legal and political
reality by the next European Parliament elections’
was one of Parliament’s highest priorities for the
second half of its sixth term.
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1.1. HISTORICAL EVOLUTION OF EUROPEAN INTEGRATION

1.1.6.

The Charter of Fundamental Rights

The Charter of Fundamental Rights sets out the basic rights that must be respected
both by the European Union and the Member States when implementing EU law. It
is a legally binding instrument that was drawn up in order to expressly recognise,
and give visibility to, the role of fundamental rights in the legal order of the Union.

Legal status

The Charter of Fundamental Rights of the European
Union was solemnly proclaimed by Parliament, the
Council and the Commission in Nice in 2000. After
being amended, it was proclaimed again in 2007.

However, the solemn proclamation did not make the
Charter legally binding. The adoption of the draft
Constitution for Europe, signed in 2004, would have
granted it binding force. The failure of the ratification
process (1.1.4) meant that the Charter remained a
mere declaration of rights until the adoption of the
Treaty of Lisbon.

On 1 December 2009, the Charter became legally
binding. Article 6(1) of the Treaty on European Union
(TEU) now provides that ‘[t]he Union recognises the
rights, freedoms and principles set out in the Charter
of Fundamental Rights of the European Union
[...], which shall have the same legal value as the
Treaties' The Charter, therefore, constitutes primary
EU legislation; as such, it serves as a parameter for
examining the validity of secondary EU legislation
and national measures.

Background

The European Communities (now the European
Union) were originally created as an international
organisation with an essentially economic scope of
action. Initially, therefore, there was no perceived
need for rules concerning respect for fundamental
rights.

However, once the Court of Justice affirmed the
principles of direct effect (1.2.1) and of primacy
of European law, according to which Community
law takes precedence over domestic law [Costa v.
ENEL, Case 6/64], certain national courts began to
express concerns about the effects which such case-
law might have on the protection of constitutional
values. If European law was to prevail even over
domestic constitutional law, it would become
possible for it to breach the fundamental rights
granted by national constitutions. In response to
this, in 1974 the German and Italian constitutional
courts each adopted a judgment in which they
asserted their power to review European law in
order to ensure its consistency with constitutional
rights [Solange [; Frontini].
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At the same time, the Court of Justice developed
its own case-law on the role of fundamental rights
in the European legal order. As early as 1969 it
recognised that fundamental human rights were
‘enshrined in the general principles of Community
law’ and, as such, protected by the Court itself
[Stauder, Case 29/69]. Its subsequent reaffirmation
of the same principle eventually led the German
Constitutional Court to adopt a more nuanced
approach, recognising that the Court of Justice
ensured a level of protection of fundamental rights
substantially similar to that required by the national
constitution, and, thus, that there was no need to
verify the compatibility of every piece of Community
legislation with the constitution [Solange Il, 19871.

For a long time, the protection of fundamental
rights against action by the Communities was
therefore left to the Court of Justice, which
elaborated a catalogue of rights drawn from the
general principles of Community law and from the
common constitutional traditions of the Member
States. However, the absence of an explicit, written
catalogue of fundamental rights, binding on the
European Community and easily accessible to
citizens, remained an issue of concern. Two main
proposals were made on repeated occasions with
the aim of filling this legislative gap.

The first was that the European Community could
accede to the Convention for the Protection of
Human Rights and Fundamental Freedoms (ECHR),
an already existing regional instrument aimed at
protecting human rights, whose correct application
by States Parties is supervised by the European Court
of Human Rights. This option, however, was ruled
out after the Court of Justice rendered an Opinion
[2/94], according to which the Community lacked
the competence to accede to the Convention. As a
consequence, this avenue could only be pursued
after the Treaties had been amended. The necessary
amendments were finally adopted with the entry
into force of the Treaty of Lisbon. Article 6 TEU now
requires the Union to accede to the ECHR.

The other proposal was that the Community should
adopt its own Charter of Fundamental Rights,
granting the Court of Justice the power to ensure
its correct implementation. This approach was
discussed on a number of occasions over the years
and was proposed again during the 1999 European
Council meeting in Cologne.
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The basic content of the Charter was shaped by the
Conclusions of the Cologne meeting, according
to which the main purpose of the Charter was to
make the overriding importance and relevance of
fundamental rights more visible to EU citizens. The
main sources of inspiration for the drafters of the
Charter were to be the ECHR and the constitutional
traditions common to the Member States, as general
principles of Community law. In addition, the
European Social Charter (a Council of Europe treaty)
and the Community Charter of the Fundamental
Social Rights of Workers would also serve as sources
of inspiration, insofar as they did not merely establish
objectives for action.

The composition of the body which was to draft
the Charter was decided on at the 1999 European
Council meeting in Tampere. The body, which was
called the‘Convention; included, as full members, 15
representatives of the heads of state or government
of the then 15 Member States, one representative of
the President of the Commission, 16 Members of the
European Parliament, and 30 members of national
parliaments (two from each parliament). Observer
status was also granted to two representatives of
the Court of Justice and two representatives of the
Council of Europe, including one from the European
Court of Human Rights. Other EU bodies (such as the
Economic and Social Committee, the Committee of
the Regions and the Ombudsman), as well as other
bodies, social groups or experts, could be invited to
give their views but were not directly involved in
the drafting process. Representation of the views
of citizens and civil society was ensured, given the
predominance of representatives drawn from the
national parliaments and the European Parliament.
The composition and working methods of the
Convention served as a model for the Convention on
the Future of Europe (1.1.4).

The Charter of Fundamental Rights is divided
into seven titles, six of which are devoted to
listing specific types of rights while the last
clarifies the scope of application of the Charter
and the principles governing its interpretation.
One significant characteristic of the Charter is its
innovative grouping of rights, whereby it abandons
the traditional distinction between, on the one
hand, civil and political rights and, on the other,
economic and social rights. At the same time, the
Charter makes a clear distinction between rights and
principles. The latter, according to Article 52(5), are
to be implemented through additional legislation
and only become significant for the Courts in cases
involving the interpretation and legality of such
laws.
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The substantive part of the Charter is subdivided as
follows:

Title I (‘'Dignity’) upholds the rights to human dignity,
life and integrity of the person, and reaffirms the
prohibition against torture and slavery.

Title Il (Freedoms’) upholds the rights to liberty and
respect for private and family life, the right to marry
and to found a family, and the rights to freedom of
thought, conscience and religion, expression and
assembly. It also affirms the rights to education,
work, property and asylum.

Title Il (Equality’) reaffirms the principle of equality
and non-discrimination as well as respect for
cultural, religious and linguistic diversity. It also
grants specific protection to the rights of children,
the elderly and persons with disabilities.

Title IV (‘Solidarity’) ensures protection for the
rights of workers, including the rights to collective
bargaining and action and to fair and just working
conditions. It also recognises additional rights and
principles, such as the entitlement to social security,
the right of access to health care and the principles
of environmental and consumer protection.

Title V (‘Citizens'Rights’) lists the rights of the citizens
of the Union: the right to vote and to stand as a
candidate in elections to the European Parliament
and in municipal elections, the right to good
administration, and the rights to petition, to have
access to documents, to diplomatic protection and
to freedom of movement and of residence (2.1.1).

Title VI (Justice’) reaffirms the rights to an effective
remedy and a fair trial, the right of defence, the
principles of legality and proportionality of criminal
offences, and the right to protection against double
jeopardy.

While the Charter mostly reaffirms rights which
already existed in the Member States, and which
had been recognised as forming part of the
general principles of EU law, it is also innovative
in some respects. For instance, disability, age and
sexual orientation are now explicitly mentioned as
prohibited grounds of discrimination. Moreover, the
Charter includes some ‘modern’ rights, as illustrated
by the prohibition against reproductive human
cloning.

The main value of the Charter, however, does not
lie in its innovative character, but in the explicit
recognition of the pivotal role that fundamental
rights play in the EU legal order. Thus, the Charter
expressly acknowledges that the Union is a
community of rights and of values, and that citizens’
fundamental rights lie at the heart of the European
Union.
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1.1. HISTORICAL EVOLUTION OF EUROPEAN INTEGRATION

Scope of application and interpretation

Title VI of the Charter includes some general
provisions governing its interpretation and
application.

The personal scope of application of the Charter
is potentially very broad: most of the rights it
recognises are granted to ‘everyone, regardless of
nationality or status. However, some rights are only
granted to citizens (in particular, most of the rights
listed in Title V), while others are rather relevant for
non-EU nationals (for instance, the right to asylum) or
for specific categories of persons (such as workers).

The material scope of application of the Charter is
defined expressly in Article 51, which states that its
provisions are addressed only to the EU institutions
and bodies and, when they act to implement EU
law, to the Member States (2.1.2). This provision
serves to draw the boundary between the scope of
the Charter and that of national constitutions: the
Charter does not bind states unless they are acting
to implement EU law. Moreover, the Charter does
not extend the powers or competences of the Union,
thereby ensuring that the adoption of the Charter
does not, by itself, increase the powers of the Union
to the detriment of those of the Member States.

Additional rules confirming the importance of
national constitutional traditions and national laws
are to be found in Articles 52 and 53.The first of these
articles stipulates that fundamental rights must
be interpreted in harmony with the constitutional
traditions common to the Member States, as well as
with the ECHR, and with fullaccount taken of national
laws and practices. Article 53 clearly states that the
Charter cannot restrict or adversely affect the level of
protection of fundamental rights already provided
by Union law, international law (in particular the
ECHR) and the Member States’ constitutions.

While the Charter encompasses a number of rights,
these are not granted unlimited protection. Indeed,
Article 52 allows for limitations on the exercise
of rights, so long as these are provided for by law,
respect the essence of the rights in question, and are
proportionate and necessary to protect the rights of
others or the general interest. Moreover, while some
rights are framed in absolute terms, others are only
granted ‘in accordance with Union law and national
laws and practices; signifying that the scope of such
rights may be subject to additional limitations.
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The Charter is equally applicable to all the Member
States of the European Union. Although a Protocol
has been adopted to clarify its application to the
United Kingdom and Poland, it does not limit or
rule out its impact on the legal orders of these two
Member States, as expressly recognised by the Court
of Justice [N.S., Case C-411/10].

Role of the European Parliament

Immediately after the Court of Justice recognised
the primacy of Community law over national law,
Parliament underlined the risk that the new doctrine
might undermine human rights as protected by
national constitutions.

In 1977, Parliament, the Council and the Commission
adopted a Joint Declaration on Fundamental Rights,
in which they committed themselves to respect
fundamental rights in the exercise of their powers.
Moreover, in 1979 Parliament adopted a resolution
suggesting that the European Community should
accede to the ECHR.

The 1984 draft Treaty establishing the European
Union (1.1.2) specified that the Union must protect
the dignity of the individual and grant everyone
coming within its jurisdiction the fundamental rights
and freedoms derived from the common principles
of the national constitutions and the ECHR. It also
envisaged accession of the Union to the ECHR.

In April 1989, Parliament proclaimed the Declaration
of fundamental rights and freedoms. Subsequent
attempts to grant this declaration the status
of a legally binding document were, however,
unsuccessful.

In 1997, after the adoption of the Amsterdam Treaty,
Parliament again called for the adoption of a binding
Charter of Fundamental Rights. During the drafting
process that led to the adoption of the Charter,
Parliament adopted several resolutions insisting that
this instrument be given legally binding force by
incorporating it into the Treaties. After the Charter
was solemnly declared, Parliament expressed its
disappointment at its non-binding nature and again
called for it to be incorporated in the Treaties in a
legally binding manner.

- Rosa Raffaelli
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1.2,

HOW THE EUROPEAN UNION WORKS

Main characteristics

of the European
Union’s legal system

1.2.1.

Sources and scope of

European Union law

The European Union has its own legal order which is separate from international
law and forms an integral part of the legal systems of the Member States. The
legal order of the Union is based on its own sources of law. Given the varied
nature of these sources, a hierarchy had to be established among them. Primary
legislation is at the top of the hierarchy and is represented by the Treaties and
general legal principles. This is followed by international agreements concluded
by the Union, and secondary legislation, which is based on the Treaties.

Sources and hierarchy of Union law

« Treaty on European Union (TEU); Treaty on the
Functioning of the European Union (TFEU);
Charter of Fundamental Rights of the European
Union;

- international agreements;
« general principles of Union law;
- secondary legislation.

The Treaties and the general principles are at the
top of the hierarchy, and are known as primary
legislation. Following the entry into force of the
Lisbon Treaty, the same value was also given to
the Charter of Fundamental Rights. International
agreements concluded by the European Union
are subordinate to primary legislation. Secondary
legislation is the next level down in the hierarchy
and is valid only if it is consistent with the acts and
agreements which have precedence over it.

Objectives

Creation of a legal order for the Union to achieve the
objectives stipulated in the Treaties.
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EU sources of law

A. Primary legislation of the European
Union (1.1.1,1.1.2, 1.1.3, 1.1.6)

B. Secondary legislation of
the European Union

1. General points

The legal acts of the Union are listed in Article 288
TFEU. They are regulations, directives, decisions,
recommendations and opinions. EU institutions
may adopt legal acts of these kinds only if they are
empowered to do so by the Treaties. The limits of
Union competences are governed by the principle
of conferral, which is enshrined in Article 5(1) TEU.
The Treaty of Lisbon defines the scope of Union
competences, dividing them into three categories:
exclusive competences, shared competences and
supporting competences, whereby the EU adopts
measures to support or complement Member States’
policies. Articles 3, 4 and 6 TFEU list the areas that
come under each category of Union competence. In
the absence of the necessary powers to attain one of
the objectives set out in the Treaties, the institutions
may, in certain circumstances, apply the provisions
of Article 352 TFEU.

The Lisbon Treaty simplified the EU legal system by
reducing the number of Union legal acts. Effectively,
following Lisbon, the Community method applies
to all European policy areas, except for common
foreign and security policy. Lisbon also did away
with the legal instruments in the former ‘third pillar"
As a result, the institutions now adopt only those
legal instruments listed in Article 288 TFEU. The only
exceptions are the common foreign, security and
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defence policies, to which the intergovernmental
method still applies. In this area, common strategies,
common actions and common positions have
been replaced by ‘general guidelines’ and ‘decisions
defining’ actions to be undertaken and positions to
be adopted by the Union, and the arrangements for
the implementation of those decisions (Article 25
TEU).

There are, in addition, various forms of action, such
as recommendations, communications and acts
on the organisation and running of the institutions
(including interinstitutional agreements), the
designation, structure and legal effects of which
stem from various provisions in the Treaties or the
rules adopted pursuant to the Treaties. White papers,
green papers and action programmes are also
important, given that the Commission uses these
documents to agree long-term objectives.

2. Hierarchy of EU secondary legislation

The Lisbon Treaty introduced a hierarchy among
secondary legislation by drawing a clear distinction
in Articles 289, 290 and 291 TFEU between legislative
acts, delegated acts and implementing acts.
Legislative acts are legal acts which are adopted
through the ordinary or a special legislative
procedure. Delegated acts for their part are non-
legislative acts of general application which
supplement or amend certain non-essential
elements of a legislative act. The power to adopt
these acts may be delegated to the Commission
by the legislator (Parliament and the Council). The
objectives, content, scope and duration of the
delegation of power are defined in the legislative
act, as are any urgent procedures, where applicable.
In addition, the legislator lays down the conditions
to which the delegation is subject, which may be
the authority to revoke the delegation or the right to
express an objection.

Implementing acts are generally adopted by the
Commission, which is competent to do so in cases
where uniform conditions for implementing legally
binding acts are needed. Implementing acts are a
matter for the Council only in specific cases which
are duly justified and in areas of common foreign
and security policy. Where a basic act is adopted
under the ordinary legislative procedure, the
European Parliament or the Council may at any time
indicate to the Commission that, in its view, a draft
implementing act goes beyond the implementing
powers provided for in the basic act. In this case, the
Commission must revise the draft act in question.

3. The various types of EU secondary legislation

a. Regulations

Regulations are of general application, binding in
their entirety and directly applicable. They must be
complied with fully by those to whom they apply
(private persons, Member States, Union institutions).
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Regulations are directly applicable in all the Member
States as soon as they enter into force (on the date
stipulated or, failing this, on the twentieth day
following their publication in the Official Journal
of the European Union) and do not need to be
transposed into national law.

They are designed to ensure the uniform application
of Union law in all the Member States. Regulations
supersede national laws incompatible with their
substantive provisions.

b. Directives

Directives are binding, as to the result to be
achieved, upon any or all of the Member States to
whom they are addressed, but leave to the national
authorities the choice of form and methods.
National legislators must adopt a transposing act
or ‘national implementing measure’ to transpose
directives and bring national law into line with their
objectives. Individual citizens are given rights and
bound by the legal act only once the transposing act
has been adopted. Member States are given some
discretion, in transposing directives, to take account
of specific national circumstances. Transposition
must be effected within the period laid down in the
directive. In transposing directives, Member States
guarantee the effectiveness of EU law, in accordance
with the principle of sincere cooperation established
in Article 4(3) TEU.

In principle, directives are not directly applicable.
The Court of Justice of the European Union, however,
has ruled that certain provisions of a directive may,
exceptionally, have direct effects in a Member State
even if the latter has not yet adopted a transposing
act in cases where: (a) the directive has not been
transposed into national law or has been transposed
incorrectly; (b) the provisions of the directive are
imperative and sufficiently clear and precise; and
(c) the provisions of the directive confer rights on
individuals.

If these conditions have been met, individuals may
invoke the provision in question in their dealings
with the public authorities. Even when the provision
does not confer any rights on the individual, and
only the first and second conditions have been
met, Member State authorities are required to take
account of the untransposed directive. This ruling is
based chiefly on the principles of effectiveness, the
prevention of Treaty violations and legal protection.
On the other hand, an individual may not rely on the
direct effect of an untransposed directive in dealings
with other individuals (the ‘horizontal effect’; Faccini
Dori Case C-91/92, ECR, p. |-3325 et seq., point 25).

According to the case-law of the Court (Francovich
case, joined cases C-6/90 and C-9/90), an individual
citizen is entitled to seek compensation from a
Member State which is not complying with Union
law. This is possible, in the case of a directive
which has not been transposed or which has been
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transposed inadequately, where: (a) the directive
is intended to confer rights on individuals; (b) the
content of the rights can be identified on the basis
of the provisions of the directive; and (c) there is a
causal link between the breach of the obligation to
transpose the directive and the loss and damage
suffered by the injured parties. Fault on the part
of the Member State does not then have to be
demonstrated in order to establish liability.

¢. Decisions, recommendations and opinions

Decisions are binding in their entirety. Where those
to whom they are addressed are stipulated (Member
States, natural or legal persons), they are binding
only on them, and address situations specific to
those Member States or persons. An individual may
invoke the rights conferred by a decision addressed
to a Member State only if that Member State has
adopted a transposing act. Decisions may be directly
applicable on the same basis as directives.

Recommendations and opinions do not confer
any rights or obligations on those to whom they
are addressed, but may provide guidance as to the
interpretation and content of Union law.

4. Provisions on competences, procedures,
implementation and enforcement of legal acts

a. Legislative competence, right of initiative and
legislative procedures: 1.3.6, 1.3.8 and 1.4.1

b. Implementation of Union legislation

Under primary law, the EU has only limited powers
of enforcement, as EU law is usually enforced by the
Member States. Furthermore, Article 291(1) TFEU
adds that Member States shall adopt all measures
of national law necessary to implement legally
binding Union acts. Where uniform conditions
for implementing legally binding Union acts are
needed, the Commission exercises its implementing
powers (Article 291(2) TFEU).

¢. Choice oftype of legal act

In many cases, the Treaties lay down the type of legal
act to be adopted. In many other cases, however,
no type of legal act is specified. In these cases,
Article 296(1) TFEU states that the institutions must
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select it on a case-by-case basis, ‘in compliance with
the applicable procedures and with the principle of
proportionality

d. General principles of Union law
and fundamental rights

The Treaties make very few references to the general
principles of Union law. These principles have mainly
been developedinthe case-law of the Court of Justice
of the European Union (legal certainty, institutional
balance, legitimate expectation, etc.), which is also
the basis for the recognition of fundamental rights
as general principles of Union law. These principles
are now enshrined in Article 6(3) TEU, which refers
to the fundamental rights as guaranteed by the
Convention for the Protection of Human Rights and
Fundamental Freedoms and as they result from the
constitutional traditions common to the Member
States and the Charter of Fundamental Rights of the
European Union (1.1.6).

e. International agreements concluded
by the European Union

The Union may, within its sphere of competence,
conclude international agreements with third
countries or international organisations (Article
216(1) TFEU). These agreements are binding on the
Union and the Member States, and are an integral
part of Union law.

Under Article 14(1) TEU: ‘The European Parliament
shall, jointly with the Council, exercise legislative
and budgetary functions. The Lisbon Treaty gave
Parliament significantly more legislative powers by
extending the scope of the codecision procedure
(under which Parliament has equal rights with the
Council) to many more policy areas. Following the
entry into force of the Lisbon Treaty, codecision is
now known as the ‘ordinary legislative procedure’
Parliament is seeking to simplify the legislative
process, improve the drafting quality of legal
texts and ensure that more effective penalties are
imposed on Member States that fail to comply with
Union law.

17/06/2014 10:30:35



EN-Book_July2014.indb 33

1.2. MAIN CHARACTERISTICS OF THE EUROPEAN UNION’S LEGAL SYSTEM

1.2.2.

The Principle of Subsidiarity

In areas which do not fall within the Union’s exclusive competence,
the principle of subsidiarity, laid down in the Treaty on European
Union, defines the circumstances in which it is preferable for action
to be taken by the Union, rather than the Member States.

Legal basis

Article 5(3) of the Treaty on European Union (TEU)
and Protocol (No 2) on the application of the
principles of subsidiarity and proportionality.

Objectives

The principle of subsidiarity and the principle of
proportionality govern the exercise of the EU’s
competences. In areas in which the European Union
does not have exclusive competence, the principle
of subsidiarity seeks to protect the capacity of the
Member States to take decisions and to take action
and authorises intervention by the Union when
the objectives of an action cannot be satisfactorily
achieved by the Member States ‘by reason of
the scale and effects of the proposed action’ The
purpose of including a reference to the principle in
the European Treaties is also to ensure that powers
are exercised as close to the citizen as possible.

Achievements

A. Origin and history

The principle of subsidiarity was formally enshrined
by the Maastricht Treaty, which included a reference
to it in the Treaty establishing the European
Community (TEC). However, the Single European
Act (1987) had already incorporated a subsidiarity
criterion into environmental policy, albeit without
referring to it explicitly as such. In its judgment of
21 February 1995 (T-29/92), the Court of First Instance
of the EC ruled that the principle of subsidiarity was
not a general principle of law, against which the
legality of Community action should have been
tested, prior to the entry into force of the EU Treaty.

Without changing the wording of the reference
to the principle of subsidiarity in Article 5, second
paragraph, of the EC Treaty, the Treaty of Amsterdam
annexed to the EC Treaty the ‘Protocol (No 2).on
the application of the principles of subsidiarity
and proportionality’ The overall approach to the
application of the principle of subsidiarity agreed
at the 1992 European Council in Edinburgh thus
became legally binding and subject to judicial
review via the protocol on subsidiarity.

The Lisbon Treaty incorporated the principle of
subsidiarity into Article 5(3) TEU and repealed the
corresponding provision of the TEC while retaining
its wording. It also added an explicit reference to

the regional and local dimension of the principle
of subsidiarity. Furthermore, the Lisbon Treaty
replaced the 1997 protocol on the application of
the principles of subsidiarity and proportionality
by a new protocol with the same name (Protocol
No 2), the main difference being the new role of the
national parliaments in ensuring compliance with
the principle of subsidiarity (1.3.5).

B. Definition

1. The general aim of the principle of subsidiarity
is to guarantee a degree of independence for a
lower authority in relation to a higher body or for a
local authority in relation to central government. It
therefore involves the sharing of powers between
several levels of authority, a principle which forms
the institutional basis for federal States.

2. When applied in the context of the European
Union, the principle of subsidiarity serves to regulate
the exercise of the Union's non-exclusive powers. It
rules out Union intervention when an issue can
be dealt with effectively by Member States at
central, regional or local level and means that the
Community is justified in exercising its powers when
Member States are unable to achieve the objectives
of a proposed action satisfactorily.

Under Article 5(3) TEU there are three preconditions
for intervention by Union institutions in accordance
with the principle of subsidiarity: (a) the area
concerned does not fall within the Union’s exclusive
competence; (b) the objectives of the proposed
action cannot be sufficiently achieved by the
Member States; (c) the action can therefore, by
reason of its scale or effects, be implemented more
successfully by the Union.

C. Scope

1. The demarcation of Union competences

The principle of subsidiarity applies only to areas
in which competence is shared between the Union
and the Member States. The entry into force of the
Treaty of Lisbon has put an end to the differing
interpretations of the scope of the principle of
subsidiarity by providing a clearer demarcation of
the powers conferred on the Union. Part One, Title
I, of the TFEU in fact divides the competences of the
Union into three categories (exclusive, shared and
supporting) and identifies the areas covered by the
three categories.
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2. Whereitapplies

The principle of subsidiarity applies to all the EU
institutions. The rule has practical significance
for legislative procedures. The Lisbon Treaty
has strengthened the role of both the national
parliaments and the Court of Justice in monitoring
compliance with the principle of subsidiarity.

D. National parliamentary scrutiny

Underthe second paragraph of Article 5(3) and Article
12(b) TEU, national parliaments monitor compliance
with the principle of subsidiarity in accordance with
the procedure set out in Protocol No 2. Under this
procedure, any national Parliament orany chamber of
a national Parliament has eight weeks from the date
of forwarding of a draft legislative act to send to the
Presidents of the European Parliament, the Council
and the Commission a reasoned opinion stating
why it considers that the draft in question does not
comply with the principle of subsidiarity. If ‘'negative’
reasoned opinions represent at least one-third (one
vote per chamber for a bicameral Parliamentary
system and two votes for a unicameral system) of the
votes allocated to the national parliaments, the draft
must be reviewed (‘yellow card’). The institution
which produced the draft legislative act may decide
to maintain, amend or withdraw it. This threshold
is reduced to one-quarter for legislation relating to
police and judicial cooperation in criminal matters. If,
in the context of the ordinary legislative procedure,
at least a simple majority of the votes allocated to
national parliaments challenge the compliance of
a proposal for a legislative act with the principle of
subsidiarity and the Commission decides to maintain
its proposal, the matter is referred to the legislator
(European Parliament and the Council), which takes
a decision at first reading. If the legislator considers
that the legislative proposal is not compatible with
the principle of subsidiarity, it may reject it subject to
a majority of 55% of the members of the Council or a
majority of the votes cast in the European Parliament
(‘red card’ or‘orange card’).

In May 2012, the first ‘yellow card’ was issued with
regard to a Commission proposal for a regulation
concerning the exercise of the right to take
collective action within the context of the freedom
of establishment and the freedom to provide
services (‘Monti II'). 12 out of 40 national parliaments
or chambers thereof (19 out of 54 votes allocated)
considered that the content of the proposal did
not conform to the principle of subsidiarity. The
Commission eventually withdrew its proposal. In
October 2013, another ‘yellow card’ was issued by
14 chambers of national parliaments in 11 Member
States following the proposal for a Regulation on the
establishment of the European Public Prosecutor's
Office. The Commission, after examining the
reasoned opinions received from the national
parliaments, decided to maintain the proposal,
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stating that it would probably be implemented
through enhanced cooperation.

E. Judicial review

Compliance with the principle of subsidiarity may be
reviewed retrospectively (following the adoption of
thelegislative act) by means of a legal action brought
before the Court of Justice of the European Union.
This is also stated in the Protocol. However, the
Union institutions have wide discretion in applying
this principle. In its judgments of 12 November
1996 in Case C-84/94, ECR 1-5755 and 13 May 1997
in Case C-233/94, ECR [-2405, the Court found that
compliance with the principle of subsidiarity was
one of the conditions covered by the requirement
to state the reasons for Community acts, under
Article 296 TFEU. This requirement is met if it is clear
from reading the recitals that the principle has been
complied with.

Such actions may be brought by Member States
or notified by them on behalf of their national
Parliament or a chamber thereof, in accordance with
their legal order. The Committee of the Regions may
also bring such actions against legislative acts if
the TFEU provides that it must be consulted on the
adoption of such acts.

The European Parliament was the instigator of the
concept of subsidiarity and, on 14 February 1984,
in adopting the draft TEU, proposed a provision
stipulating that in cases where the Treaty conferred
on the Union a competence which was concurrent
with that of the Member States, the Member States
could act as long as the Union had not legislated.
Moreover, it stressed that the Community should
only act to carry out those tasks which could be
undertaken more effectively in common than by
individual States acting separately.

Parliament was to reincorporate these proposals into
many resolutions (for example those of 23 November
and 14 December 1989, 12 July and 21 November
1990 and 18 May 1995), in which it reaffirmed its
support for the principle of subsidiarity.

A. Interinstitutional agreements

On 25 October 1993, the Council, Parliament
and the Commission signed an interinstitutional
agreement which demonstrated clearly the three
institutions’ eagerness to take decisive steps in
this area. They thus undertook to comply with the
principle of subsidiarity. The agreement lays down,
by means of procedures governing the application
of the principle of subsidiarity, arrangements for
the exercise of the powers conferred on the Union
institutions by the Treaties, so that the objectives
laid down in the Treaties can be attained. The
Commission will take into account the principle of
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subsidiarity and show that it has been observed. The
same applies to Parliament and the Council, in the
context of the powers conferred on them.

The three institutions will regularly check, using their
internal procedures, whether the action envisaged
complies with the principle of subsidiarity as regards
both the choice of instruments and the content of the
proposal. Accordingly, under Rule 36 of Parliament’s
Rules of Procedure, ‘During the examination of a
proposal for a legislative act, Parliament shall pay
particular attention to respect for the principles of
subsidiarity and proportionality. The Commission
also draws up an annual report on observance of the
principle.

Under the terms of the Interinstitutional Agreement
on ‘Better Lawmaking’ of 31 December 2003,
the Commission must explain in its explanatory
memoranda how the proposed measures are
justified in the light of the principle of subsidiarity
and must take this into account in its impact
assessments. Moreover, in concluding the framework
agreement of 20 November 2010 Parliament and
the Commission undertook to cooperate with the
national parliaments in order to facilitate the exercise
by those parliaments of their power to scrutinise
compliance with the principle of subsidiarity.

B. European Parliament resolutions

In its resolution of 13 May 1997 Parliament already
made clear its view that the principle of subsidiarity
was a binding legal principle but pointed out
that its implementation should not obstruct the
exercise by the EU of its exclusive competence, nor
be used as a pretext to call into question the acquis
communautaire. In its resolution of 8 April 2003
Parliament added that disputes should preferably be
settled at political level, whilst taking into account
the proposals made by the Convention on the Future
of Europe concerning the establishment by the
national parliaments of an‘early warning’mechanism
in the area of subsidiarity. This mechanism was in
factincorporated into the Lisbon Treaty (see above).

In its resolution of 13 September 2012, Parliament
welcomed the closer involvement of the national
parliaments with regard to scrutinising legislative
proposals in the light of the principles of subsidiarity
and proportionality and suggested that any ways
to alleviate impediments to national parliaments’
participation in the subsidiarity control should be
investigated. It also suggested that an assessment
be made to determine whether appropriate criteria
should be laid down at EU level for evaluating
compliance with the principles of subsidiarity and
proportionality.

- Petr Novak
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1.3. European Union

institutions and bodies

1.3.1. The European Parliament:

Historical background

The origins of the European Parliament lie in the expansion of the Common
Assembly of the European Coal and Steel Community (ECSC), which thus became
the common assembly of all of the three supranational European communities
that existed at the time. The assembly subsequently acquired the name ‘European
Parliament: Over time, the institution, whose members have been directly elected
by the citizens of the Member States since 1979, has undergone numerous
changes. With the entry into force of the Treaty of Lisbon, Parliament has become

an equal partner with the Council when it comes to the legislative procedure.

Legal basis

« The original Treaties (1.1.1, 1.1.2, 1.1.3, 1.1.4,
1.1.5);

«  Decision and Act concerning the election of the
representatives of the European Parliament by
direct universal suffrage (20 September 1976),
as amended by the Council Decisions of 25 June
and 23 September 2002.

Three communities, one assembly

Following the establishment of the European
Economic Community (EEC) and the European
Atomic Energy Community (Euratom), the ECSC
Common Assembly was expanded to cover all three
communities. With 142 members, the new assembly
met for the first time in Strasbourg on 19 March 1958
as the ‘European Parliamentary Assembly; changing
its name to the ‘European Parliament’ on 30 March
1962.

From appointed assembly
to elected parliament

Before the introduction of direct elections, Members
of the European Parliament (MEPs) were appointed
by each of the Member States’ national parliaments.
All Members thus had a dual mandate.

The Summit Conference in Paris on 9 and
10 December 1974 determined that direct elections
‘should take place in or after 1978 and asked
Parliament to submit new proposals to replace its
original draft convention of 1960. In January 1975,
Parliament adopted a new draft convention, on the
basis of which the Heads of State or Government,
after settling a number of differences, reached
agreement at their meeting of 12 and 13 July 1976.
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The Decision and Act on European elections by
direct universal suffrage were signed in Brussels
on 20 September 1976. Following ratification by
all Member States, the Act entered into force on
July 1978, and the first elections took place on 7 and
10 June 1979.

Enlargements

When Denmark, Ireland and the United Kingdom
joined the European Communities on 1 January
1973 (the first enlargement), the number of MEPs
was increased to 198.

For the second enlargement, with the accession
of Greece on 1 January 1981, 24 Greek Members
were appointed to the European Parliament by the
Greek Parliament, to be replaced in October 1981
by directly elected Members. The second direct
elections were held on 14 and 17 June 1984.

On 1 January 1986, with the third enlargement,
the number of seats rose from 434 to 518 with the
arrival of 60 Spanish and 24 Portuguese Members,
appointed by their national parliaments and
subsequently replaced by directly elected Members.

Following German unification, the composition of
Parliament was adapted to reflect demographic
change. In accordance with Parliament’s proposals
in a resolution on a scheme for allocating the seats
of its Members, the number of MEPs rose from 518 to
567 for the June 1994 elections. After the fourth EU
enlargement, the number of MEPs increased to 626,
with a fair allocation of seats for the new Member
States in line with the resolution mentioned above.

The Nice Intergovernmental Conference introduced
a new distribution of seats in Parliament, which
was applied at the European elections in 2004. The
maximum number of MEPs (previously set at 700)
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was increased to 732. The existing allocation of
seats to the 15 old Member States was reduced by
91 (from 626 to 535). The remaining 197 seats were
distributed among all old and new Member States
on a pro rata basis.

With the accession of Bulgaria and Romania on 1
January 2007, the number of seats in Parliament was
temporarily raised to 785 in order to accommodate
MEPs from those countries. Following the 2009
elections, held from 4 to 7 June, the number of
seats was reduced to 736. However, the Treaty of
Lisbon sets a maximum number of 751 MEPs, to be
temporarily raised to 754 until the next elections.

During the 2009 -2014 term, 18 MEPs were added to
those elected in June 2009, following the ratification
by the Member States of an amending protocol
adopted at the 23 June 2010 Intergovernmental
Conference (IGC). With the accession of Croatia on
1 July 2013, the maximum number of seats was
temporarily raised to 766, in order to accommodate
the 12 Croatian MEPs who were elected in April 2013
(in accordance with Article 19 of the Act concerning
the conditions of accession of the Republic of
Croatia).

The total number of seats was reduced to 751 for
the 2014 elections. The distribution of seats will
be reviewed again sufficiently in advance of the
elections to be held in 2019. (1.3.3)

Gradual increase in powers

The replacement of Member States’ contributions
by Community own resources (1.5.1) led to a first
extension of Parliament’s budgetary powers under
the Treaty of Luxembourg, signed on 22 April 1970.
A second treaty on the same subject, strengthening
Parliament's powers, was signed in Brussels on 22
July 1975 (1.1.2).
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The Single European Act enhanced Parliament’s role
in certain legislative areas (cooperation procedure),
and made accession and association treaties subject
to its assent.

The Maastricht Treaty, by introducing the
codecision procedure in certain areas of legislation
and extending the cooperation procedure to
others, marked the beginning of Parliament’s
metamorphosis into the role of co-legislator. It gave
Parliament the power of final approval over the
membership of the Commission: this represented
an important step forward in terms of Parliament’s
political control over the EU executive.

The Treaty of Amsterdam extended the codecision
procedure to most areas of legislation and reformed
the procedure, placing Parliament as co-legislator on
an equal footing with the Council. The appointment
of the President of the Commission was made
subject to Parliament’s approval, thus increasing its
powers of control over the executive. The Treaty of
Nice further extended the scope of the codecision
procedure.

The Treaty of Lisbon constitutes another important
extension of both the application of qualified
majority voting in the Council (using a new method)
and the application of the codecision procedure
(now extended to some 45 new legislative domains).
Codecision, now known as the ordinary legislative
procedure, has become the most widely used
decision-making procedure, covering particularly
important areas such as the common agricultural
policy and justice and security policy. Moreover,
Parliament’s role in the preparation of future
treaty amendments has become more significant
(Article 48 TEUV).

- Rosa Raffaelli
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1.3.2.

Parliament asserts its institutional role in European policy-making

by exercising its various functions. Parliament’s participation in the
legislative process, its budgetary and control powers, its involvement in
treaty revision and its right to intervene before the European Court of
Justice enable it to uphold democratic principles at European level.

Articles 223 to 234 and 314 TFEU.

As an institution representing the citizens of
Europe, Parliament forms the democratic basis of
the European Union. If the EU is to have democratic
legitimacy, Parliament must be fully involved in the
Union’s legislative process and exercise political
scrutiny over the other EU institutions on behalf of
the public.

Since the Single European Act (SEA), all treaties
marking the accession of a new Member State and all
association treaties have been subject to Parliament’s
assent. The SEA also established this procedure for
international agreements with important budgetary
implications for the Community (replacing the
conciliation procedure established in 1975). The
Maastricht Treaty introduced it for agreements
establishing a specific institutional framework or
entailing modifications to an act adopted under the
codecision procedure. Parliament must also give its
assent to acts relating to the electoral procedure
(since the Maastricht Treaty). Since the Amsterdam
Treaty, its assent has been required if the Council
wants to declare that a clear danger exists of a
Member State committing a serious breach of the
European Union’s fundamental principles, before
addressing recommendations to or imposing
penalties on that Member State. Conversely, any
revision of the Statute for Members of the European
Parliament has to receive the consent of the Council.

Since the entry into force of the Lisbon Treaty,
Parliament has been able to take the initiative for
treaty revision and has the final say over whether
or not to convene a convention with a view to
preparing a future treaty amendment (Article 48(2)
and (3) TEU).

Parliament takes part in the adoption of the Union’s
legislation to varying degrees, according to the
individual legal basis. It has progressed from a purely
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advisory role to codecision on an equal footing with
the Council.

A. Ordinary legislative procedure

From the entry into force of the Treaty of Nice, the
codecision procedure applied to 46 legal bases
in the EC Treaty. This put Parliament, in principle,
on an equal footing with the Council. If the two
institutions agreed, the act was adopted at first or
second reading; if they did not agree, it could only
be adopted after a successful conciliation.

With the Lisbon Treaty, the codecision procedure
was renamed the ordinary legislative procedure
(Article 294 TFEV). Following that treaty, more than
40 new policies became subject to this procedure for
the first time, for example in the areas of freedom,
security and justice, external trade, environmental
policy and the CAP.

B. Consultation

The consultation procedure continues to apply to
taxation, competition, harmonisation of legislation
not related to the internal market and some aspects
of social policy.

C. Cooperation

The cooperation procedure (former Article 252 EC)
was introduced by the SEA and was extended under
the Maastricht Treaty to most areas of legislation
where the Council acts by majority. This procedure
obliged the Council to take into account at second
reading amendments by Parliament that had been
adopted by an absolute majority and taken over by
the Commission. This marked the beginning of real
legislative power for Parliament. The importance
of the cooperation procedure diminished with the
wider use of the codecision procedure introduced
by the Amsterdam Treaty. It survived in four
provisions of the Economic and Monetary Policy but
was abolished after the entry into force of the Treaty
of Lisbon (1.1.5).

D. Assent

Following the Maastricht Treaty, the assent
procedure applied to the few legislative areas in
which the Council acts by unanimous decision,
limited since the Amsterdam Treaty to the Structural
and Cohesion Funds.
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Under the Lisbon Treaty, some new subjects fall
under this procedure, now generally renamed
the consent procedure, such as measures to be
adopted by the Council when action by the Union
is considered necessary and the Treaties do not
provide the necessary powers (Article 352 TFEU).

E. Right of initiative

The Maastricht Treaty gave Parliament the right
of legislative initiative, but it was limited to asking
the Commission to put forward a proposal. This
right is maintained in the Lisbon Treaty (Article
225 TFEU), and is spelled out in more detail in the
latest Interinstitutional Agreement between the
Commission and Parliament.

The LisbonTreaty eliminated the distinction between
compulsory and non-compulsory expenditure and
put Parliament on an equal footing with the Council
in the annual budgetary procedure, which now
resembles the ordinary legislative procedure.

Parliament remains one of the two arms of the
budgetary authority (Article 314 TFEU). It is involved
in the budgetary process from the preparation
stage, notably in laying down the general guidelines
and the type of spending. It adopts the budget and
monitors its implementation (Article 318 TFEU). It
gives a discharge on the implementation of the
budget (Article 319 TFEU).

Finally, Parliament has to provide its consent to the
multiannual financial framework (Article 312 TFEU).
The first one under the rules of the Lisbon Treaty was
adopted in December 2013.

Parliament has several powers of scrutiny. In
particular, it discusses the annual general report
(Article 233 TFEU) and oversees, together with
the Council, the Commission’s implementing and
delegated acts (Articles 290 and 291 TFEU).

A. Investiture of the Commission

Parliament began informally approving the
investiture of the Commission in 1981 by examining
and approving its programme. However, it was only
when the Maastricht Treaty came into force in 1992
that its approval was required before the Member
States could appoint the President and Members of
the Commission as a collegiate body. The Amsterdam
Treaty has taken matters further by requiring
Parliament'’s specific approval for the appointment of
the Commission President, prior to that of the other
Commissioners. Parliament also introduced hearings
of Commissioners-designate in 1994. According to
the Lisbon Treaty, the candidate for Commission

EN-Book_July2014.indb 39

President has to be chosen in accordance with the
results of the European elections.

B. Motion of censure

There has been provision for a motion of censure
against the Commission (under what is now Article
234 TFEU) ever since the Treaty of Rome. Such
a motion requires a two-thirds majority of the
votes cast, representing a majority of Parliament’s
component members. If it is passed, the Commission
must resign as a body. There have been only eight
motions of censure since the beginning: none has
been adopted, but the number of votes in favour of
censure has steadily increased. However, the most
recent motion (put to the vote on 8 June 2005)
obtained only 35 votes to 589, with 35 abstentions.

C. Parliamentary questions

These take the form of written and oral questions
with or without debate (Article 230 TFEU) and
questions for Question Time. The Commission and
Council are required to reply.

D. Committees of inquiry

Parliament has the power to set up a temporary
committee of inquiry to investigate alleged
contraventions or maladministration in the
implementation of Union law (Article 226 TFEU).

E. Scrutiny over the common
foreign and security policy

Parliament is entitled to be kept informed in this area
and may address questions or recommendations
to the Council. It must be consulted on the main
aspects and basic choices of the common foreign
and security policy (Article 36 TEU). Implementation
of the interinstitutional agreement on budgetary
discipline and sound financial management (2006/C
139/01) has also improved CFSP consultation
procedures as far as financial aspects are concerned.
The creation of the new High Representative of the
UnionforForeign Affairsand Security Policy enhances
Parliament’s influence, as the High Representative is
also a Vice-President of the Commission.

Parliament has the right to institute proceedings
before the Court of Justice in cases of violation of the
Treaty by another institution.

It has the right to intervene, i.e. to support one of the
parties to the proceedings, in cases before the Court.
In a landmark case, it exercised this right in the
Isoglucose judgment (Cases 138 and 139/79 of 29
October 1980), where the Court declared a Council
regulation invalid because the Council was in breach
of its obligation to consult Parliament. In an action
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for failure to act (Article 265 TFEU), Parliament may
institute proceedings against an institution before
the Court for violation of the Treaty, as for instance
in Case 13/83, in which the Court ruled against the
Council for failing to take measures relating to the
common transport policy.

With the Treaty of Amsterdam, Parliament acquired
the power to bring an action to annul an act of
another institution, but only for the purpose of
protecting its own prerogatives. Since the Treaty of
Nice, Parliament has no longer had to demonstrate
a specific interest, and is therefore now able to
institute proceedings in the same way as the Council,
the Commission and the Member States. Parliament
may be the defending party in an action against
an act adopted under the codecision procedure or
when one of its acts is intended to produce legal
effects vis-a-vis third parties. Article 263 TFEU thus
upholds the Court’s rulings in Cases 320/81, 294/83
and 70/88.
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Finally, Parliament is able to seek a prior opinion
from the Court of Justice on the compatibility of an
international agreement with the Treaty (Article 218
TFEV).

When EU citizens exercise their right of petition,
they address their petitions to the President of the
European Parliament (Article 227 TFEU).

Parliament organises a hearing with the proponents
of successfully registered ECls under the auspices of
the Committee on Petitions.

The Treaty of Lisbon provides that Parliament elects
the European Ombudsman (Article 228 TFEU)
(1.3.16).
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1.3. EUROPEAN UNION INSTITUTIONS AND BODIES

1.3.3.

The European Parliament:

organisation and operation

The organisation and operation of the European Parliament are
governed by its Rules of Procedure. The political bodies, committees,
delegations and political groups guide Parliament’s activities.

Legal basis
«  Articles 223, 224, 226,229, 231 and 232 TFEU;
«  Rules of Procedure of the European Parliament.

Membership

On a proposal by Parliament!, the European
Council has adopted Decision 2013/312/EU on
the composition of the European Parliament after
the elections in 2014. Consequently, the European
Parliament now has 751 Members, distributed
among the Member States as follows: Germany
— 96; France — 74; Italy and the United Kingdom
— 73; Spain — 54; Poland — 51; Romania — 32;
The Netherlands — 26; Belgium, Greece, Hungary,
Portugal and the Czech Republic —21; Sweden —
20; Austria — 18; Bulgaria — 17; Finland, Denmark
and Slovakia — 13; Croatia, Ireland and Lithuania
— 11; Latvia and Slovenia — 8; Cyprus, Estonia,
Luxembourg and Malta — 6.

The distribution of seats will be reviewed again
sufficiently in advance of the elections to be held in
20179.

Organisation

A. Political bodies

Parliament’s  political bodies comprise the
Bureau (the President and 14 Vice-Presidents);
the Conference of Presidents (the President and
the political group chairs); the five Quaestors
(responsible for Members’ administrative and
financial business); the Conference of Committee
Chairs; and the Conference of Delegation Chairs. The
term of office of the President, the Vice-Presidents
and the Quaestors, as well as of the committee and
delegation chairs, is two and a half years.

B. Committees and delegations

Members sit on 20 committees, 2 subcommittees,
39 delegations (interparliamentary delegations
and delegations to joint parliamentary committees,
parliamentary  cooperation committees, and

M European Parliament resolution of 13 March 2013 -
Composition of the European Parliament with a view to
the 2014 elections — P7_TA(2013)0082.
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multilateral parliamentary assemblies)™?. Parliament
also sends a delegation to the Joint Assembly set
up under the agreement between the African,
Caribbean and Pacific (ACP) states and the EUP.
Parliament may also establish special committees
(Rule 184) or committees of inquiry (Article 226 TFEU
and Rule 185).

On the basis of Rule 191, each committee or
delegation elects its own Bureau, consisting of a
chair and up to four vice-chairs™,

C. Political groups

Members do not sit in national delegations, but
according to their political affinities in transnational
groups. Under the Rules of Procedure, a political
group must comprise Members elected from at least
one-quarter of the Member States and must consist
of at least 25 Members (Rule 30). The political groups
hold regular meetings during the week before the
part-session and in part-session weeks, as well as
seminars to determine the main principles of their
activity. Certain political groups correspond to
supranational political parties operating at EU level.

D. European political parties and foundations

The European Parliament recommends the creation
of an environment favourable to the continued
development of European political parties and
foundations, including the adoption of framework
legislation. Article 224 TFEU provides a legal basis
for the adoption, in accordance with the ordinary
legislative procedure, of a statute for European-
level political parties and of rules on their funding.
Most political parties are founded on the basis of
Regulation (EC) No 2004/2003, which was revised
in 2007 (Regulation 1524/2007(EC)) to introduce
the possibility of funding political foundations
supporting their respective parties through
educational and research activities. Since funding for
election campaigns remains low and continues to be
subject to national regulation, the Commission has
proposed a new Regulation repealing Regulation

21 Numbers of members per committee are laid down
in paragraph 1 of European Parliament decision of
14 December 2011 on numerical strength of standing
committees (P7_TA(2011)0570).

B See revised Cotonou Agreement of 22 June 2010, Article 17.

¥ See European Parliament decision of 14 December 2011
on numerical strength of standing committees, paragraph
2,P7_TA(2011)0570.
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2004/2003, which is due to enter into force during the
course of 2014 following a first reading agreement
between Parliament and Council in April 2014,

The European parties now in existence are: the
European People’s Party, the Party of European
Socialists, the Alliance of Liberals and Democrats for
Europe, the European Green Party, the Alliance of
European Conservatives and Reformists, the Party
of the European Left, the Movement for a Europe of
Liberties and Democracy, the European Democratic
Party, the European Free Alliance, the European
Alliance for Freedom, the Alliance of European
National Movements, the European Christian
Political Movement, and the EU Democrats. These
supranational parties work in close cooperation with
the corresponding political groups in the European
Parliament.

E. The Secretariat

The Secretariat of the European Parliament comprises
the office of the Secretary General, 12 Directorates-
General,and the Legal Service. Its taskis to coordinate
legislative work and organise plenary sittings and
meetings. It also provides technical, legal and expert
assistance to parliamentary bodies and MEPs to
support them in the exercise of their mandates. The
Secretariat provides interpretation and translation
for all meetings and formal documents.

Under the Treaty, Parliament organises its work
independently. It adopts its Rules of Procedure,
acting by a majority of its component members
(Article 232 TFEU). Except where the Treaties provide
otherwise, Parliament acts by a majority of votes
cast (Article 231 TFEU). It decides the agenda for its
part-sessions, which primarily cover the adoption
of reports prepared by its committees, questions
to the Commission and Council, topical and
urgent debates, and statements by the Presidency.
Committee meetings and plenary sittings are held in
public and are webstreamed.

From 7 July 1981 onwards, Parliament has adopted
several resolutions on its seat, calling on the
governments of the Member States to comply with
the obligation incumbent upon them under the
Treaties to establish a single seat for the institutions.
Since they failed for a long time to do so, Parliament

1 See European Parliament resolution of 16 April 2014 on
the proposal for a regulation of the European Parliament
and of the Council on the statute and funding of European
political parties and European political foundations, P7_
TA(2014)0421, in connection with European Parliament
resolution of 16 April 2014 on financing of European
Political Parties, P7_TA(2014)0422.
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took a series of decisions concerning its organisation
and its places of work (i.e. Luxembourg, Strasbourg
and Brussels). At the Edinburgh European Council
of 11 and 12 December 1992, the Member States’
governments reached an agreement on the seats of
the institutions, whereby:

«  Parliament should have its seat in Strasbourg,
where the 12 monthly part-sessions, including
the session at which the decision on the annual
EU budget is taken, should be held;

- additional part-sessions should be held in Brussels;

« the parliamentary committees should meet in
Brussels;

«  Parliament’ssecretariatand back-up departments
should remain in Luxembourg.

This decision was criticised by Parliament. However,
the Court of Justice (judgment of 1 October 1997
— (C-345/95) confirmed that the seat of Parliament
was determined in accordance with what is now
Article 341 TFEU. The substance of this decision was
included in the Treaty of Amsterdam in a protocol
annexed to the Treaties.

Although Parliament regretted these decisions, it
has been obliged to draw up its annual calendar
accordingly on a proposal by its Conference of
Presidents. In general, in the course of a year,
Parliament holds 12 four-day part-sessions in
Strasbourg and six two-day part-sessions in Brussels.
Several initiatives have been launched by Members
of the European Parliament to avoid meeting in
Strasbourg. For 2012, for example, a calendar was
adopted which included two two-day part-sessions
during the same calendar week in October in
Strasbourg, reducing the overall meeting time in
Strasbourg by four days. Following a complaint by
France, however, the Court of Justice ruled that two
full part-sessions are required (Case C-237/11) to
comply with the decisions taken.

Pursuant to Article 229 TFEU, Parliament may
hold extraordinary part-sessions, at the request
of a majority of its component Members or at the
request of the Council or the Commission. On 18
December 2006, Parliament held, for the first time,
a supplementary plenary sitting in Brussels directly
after the European Council of 14 and 15 December
2006. This practice of immediate follow-up of
European Council meetings has since then been
consolidated.

Pursuant to the elections of May 2014, political
groups will have to be newly established. For details,
please see the electronic version of this fact sheet.
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1.3. EUROPEAN UNION INSTITUTIONS AND BODIES

1.3.4.

The European Parliament:

electoral procedures

The procedures for electing the European Parliament are governed both by European
legislation defining rules common to all Member States and by specific national
provisions which vary from one state to another. The common rules lay down

the principle of proportional representation and certain incompatibilities with a
mandate as an MEP. Many other important matters, such as the exact electoral
system used and the number of constituencies, are governed by national laws.

Legal basis

Articles 20, 22 and 223 of the Treaty on the
Functioning of the European Union (TFEU).

Common rules

A. Principles

The founding Treaties stated that Members of the
European Parliament (MEPs) would initially be
appointed by the national parliaments, but made
provision for election by direct universal suffrage.
The Council implemented this provision with the Act
of 20 September 1976.

In 1992 the Maastricht Treaty provided that elections
must be held in accordance with a uniform procedure
and that Parliament should draw up a proposal to
this effect, for unanimous adoption by the Council.
However, since the Council was unable to agree
on any of the proposals, the Treaty of Amsterdam
introduced the possibility of adopting ‘common
principles. Council Decision 2002/772/EC, Euratom
modified the 1976 Act accordingly, introducing
the principles of proportional representation and
incompatibility between national and European
mandates.

With the Treaty of Lisbon, the right to vote and
to stand as a candidate acquired the status of a
fundamental right (Article 39 of the Charter of
Fundamental Rights of the European Union).

B. Application: common provisions in force

1. Right of non-nationals to vote
and to stand as candidates

According to Article 22(2) TFEU, ‘every citizen of
the Union residing in a Member State of which he
is not a national shall have the right to vote and to
stand as a candidate in elections to the European
Parliament in the Member State in which he resides.
The arrangements for implementing this right were
adopted in Directive 93/109/EC.

In accordance with Article 6 of Directive 93/109/EC,
as amended by Directive 2013/1/EU, ‘any citizen of
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the Union who resides in a Member State of which
he is not a national and who, through an individual
judicial decision or an administrative decision
provided that the latter can be subject to judicial
remedies, has been deprived of his right to stand
as a candidate under either the law of the Member
State of residence or the law of his home Member
State, shall be precluded from exercising that right
in the Member State of residence in elections to the
European Parliament’.

2. Electoral system

The elections must be based on proportional
representation and use either the list system or the
single transferable vote system (Council Decision
2002/772/EC, Euratom).

3. Incompatibilities

The office of Member of the European Parliament
is incompatible with that of member of the
government of a Member State, member of the
Commission, judge, advocate-general or registrar
of the Court of Justice, member of the Court of
Auditors, member of the European Economic
and Social Committee, member of committees or
other bodies set up pursuant to the Treaties for the
purpose of managing the Union’s funds or carrying
out a permanent direct administrative task, member
of the Board of Directors, Management Committee
or staff of the European Investment Bank, and active
official or servant of the institutions of the European
Union or of the specialised bodies attached to
them. Further incompatibilities were added in 1997
(member of the Committee of the Regions) and in
2002 (member of the Court of First Instance — now
General Court -, member of the Board of Directors
of the European Central Bank, Ombudsman of the
European Union and, most importantly, member of
a national parliament).

Arrangements subject to
national provisions
In addition to these common rules, the electoral

arrangements are governed by national provisions
that can vary a great deal.

17/06/2014 10:30:36

43



44

A. Electoral system and thresholds

Pursuant to the 2002 Council Decision, all Member
States must use a system based on proportional
representation.

A Member State may set a minimum threshold,
which may not exceed 5%, for the allocation of seats.
Several Member States apply a threshold: this is set
at 5% in France (depending on the constituency),
Lithuania, Poland, Slovakia, the Czech Republic,
Romania and Hungary; at 4% in Austria, Italy and
Sweden; at 3% in Greece; and at 1.8% in Cyprus

In two decisions taken in 2011 and 2014, the German
constitutional court declared the country’s hitherto
existing thresholds for European elections (5%, then
3%) to be unconstitutional.

B. Constituency boundaries

In European elections most of the Member States
function as single constituencies. However, five
Member States (Belgium, France, Ireland, Italy and
the United Kingdom) have divided their national
territory into a number of regional constituencies.

Constituencies of merely administrative interest or
distributive relevance within the party lists exist in
Germany (16, only for the CDU/CSU), the Netherlands
(19) and Poland (13).

C. Entitlement to vote

The voting age is 18 in all Member States except
Austria, where it is 16.

Voting is compulsory in four Member States
(Belgium, Luxembourg, Cyprus and Greece): the
obligation to vote applies to nationals as well as to
registered non-national EU citizens.

1. Voting by non-nationals in their host country

Citizens of the Union residing in a Member State of
which they are not nationals have the right to vote
in elections to Parliament in their state of residence,
under the same conditions as nationals (Article 22
TFEU). The concept of residence still varies from one
state to another. Some countries require voters to
have their domicile or usual residence on electoral
territory (Estonia, Finland, France, Poland, Romania
and Slovenia), to be ordinarily resident there (Cyprus,
Denmark, Greece, Ireland, Luxembourg, Slovakia,
Sweden and the United Kingdom) or to be listed
on the population register (Belgium and the Czech
Republic). To be eligible to vote in Luxembourg,
Cyprus and in the Czech Republic, EU citizens must
also satisfy a minimum period of residence.

2. Voting by non-resident nationals
in their country of origin

In the United Kingdom the right to vote of citizens
resident abroad is confined to certain categories.
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Belgium and Greece grant the right to vote only to
those of their non-resident nationals who are living
in another Member State, while Denmark and Italy
restrict the right to vote of non-resident nationals
living in a third country to some specific categories.
Germany grants the right to vote in the elections for
the European Parliament to citizens who have lived
in another country, provided that they are enrolled
on the German electoral register. In Bulgaria, Ireland
and Slovakia the right to vote is confined to EU
citizens domiciled on their national territory.

D. Right to stand for election

Apart from the requirement of citizenship of a
Member State, which is common to all the Member
States (with the exception of the UK, where certain
Commonwealth citizens are also allowed to stand
for election to the European Parliament), conditions
vary from one country to another.

1. Minimum age

The minimum age to stand for election is 18 in most
Member States, the exceptions being Belgium,
Bulgaria, Cyprus, the Czech Republic, Estonia,
Ireland, Latvia, Lithuania, Poland, and Slovakia (21),
Romania (23), and Italy and Greece (25).

E. Nominations

In some Member States (the Czech Republic,
Denmark, Germany, Greece, the Netherlands
and Sweden) only political parties and political
organisations may submit nominations. In all other
Member States nominations may be submitted
if they are endorsed by the required number of
signatures or electors, and in some cases a deposit
is also required.

F. Election dates

The European elections in 2009 took place
between 4 and 7 June, the exact day being chosen
in accordance with national traditions. The 2004
elections were held between 10 and 13 June.

The next elections will take place in 2014. With its
decision of 14 June 2013, the Council has moved the
dates, originally set for June, to 22-25 May, so as to
avoid a clash with the Whitsun holidays.

G. Voters’ options to alter the
order of candidates on lists

In most Member States, voters may cast preferential
votes to change the order of the names on the list.
However, in nine Member States (Germany, Spain,
France, Greece, Portugal, the United Kingdom,
Estonia, Hungary and Romania) the lists are closed
(no preferential vote). In Luxembourg, voters may
even vote for candidates from different lists, while
in Sweden they may add or remove names from
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the list. In Malta, Ireland and Northern Ireland, the
electors list the candidates in order of preference
(single transferable vote).

H. Validation of results, and rules
on election campaigns

In Denmark and Luxembourg the national
parliament validates the election results; in Slovenia,
the National Assembly confirms the election of
MEPs. In Germany, the final results are published by
the Federal Returning Officer one day after the vote.
In Austria, Belgium, the Czech Republic, Estonia,
Finland, Italy, Ireland, Slovenia and the United
Kingdom it is up to the courts to do so, and this is
also the case in Germany if the parliamentary ruling
is challenged. In Spain the result is validated by the
‘Junta Electoral Central’; in the Netherlands, Portugal
and Sweden a validation committee carries out this
task. In France the Council of State is competent to
adjudicate disputes concerning the elections, but
the Minister of the Interior also has the right to do so
on the grounds that the legally stipulated forms and
conditions have not been observed.

In most Member States the rules on election
campaigns (permitted funding, broadcasting time
slots, publication of poll results) are the same as
those applying to national elections.

I. Filling seats vacated during
the electoral term

In some Member States (Austria, Denmark, Finland,
France, Croatia, Italy, Luxembourg, the Netherlands,
Portugal and the United Kingdom) seats falling
vacant are allocated to the first unelected candidates
on the same list (possibly after adjustment to reflect
the votes obtained by the candidates). In Belgium,
Ireland, Germany and Sweden vacant seats are
allocated to substitutes. In Spain and Germany, if
there are no substitutes, account is taken of the order
of candidates on the lists. In Greece vacant seats are
allocated to substitutes from the same list; if there
are not enough substitutes, by-elections are held.
In some Member States (e.g. Austria) MEPs have the
right to return to Parliament once the reason for
their departure has ceased to apply.
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Role of the European Parliament

Since the 1960s Parliament has repeatedly voiced
its opinion on issues of electoral law and has put
forward proposals in accordance with Article 138
of the EC Treaty. The continuing lack of a genuinely
uniform procedure for election to Parliament shows
how difficult it is to harmonise different national
traditions. The option provided for in the Treaty of
Amsterdam of adopting common principles has only
partially enabled these difficulties to be overcome.
The Treaty of Lisbon (Article 223 TFEU) still provides
alegal basis for the adoption of a uniform procedure,
requiring the consent of Parliament.

In 1997 Parliament made a proposal for a uniform
electoral procedure; its substance was incorporated
into the 2002 Council decision, with the exception
of the proposed establishment of a single European
constituency for filling 10% of the seats. At present
the European constituency is still the subject of
debate.

On 22 November 2012 Parliament adopted a
resolution urging the European political parties
to nominate candidates for the position of
President of the Commission, so as to reinforce
the political legitimacy of both Parliament and
the Commission. The Commission subsequently
adopted a recommendation to this effect, also
calling on national political parties to display their
affiliation with European political parties during
the electoral campaign. In the same resolution,
Parliament called on Member States to establish
appropriate and proportionate minimum thresholds
for the allocation of seats in order to safeguard the
functionality of Parliament.

In 2003 a system for the funding of
European political parties was established
(Regulation EC No 2004/2003) which, after being
amended in 2007, also allowed for the establishment
of political foundations at EU level. Since funding
for election campaigns remains low, and continues
to be subject to national regulation, Parliament is
pursuing a revision of this regulation.

- Rosa Raffaelli
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1.3.5.

The progress of European integration has changed the role of national
parliaments. Various instruments of cooperation between the European
Parliament and national parliaments have been created in order to establish
effective democratic control of European legislation at all levels. This trend
has been reinforced by new provisions introduced by the Treaty of Lisbon.

Article 12 TEU; Protocol No 1 on the role of national
parliaments in the European Union.

A. Rationale for cooperation

The very process of European integration involves
transferring some responsibilities that used to be
exercised by the national governments to joint
institutions with decision-making powers, thus
diminishing the role of the national parliaments (NPs)
as legislative, budgetary and controlling authorities.
The transfer of responsibilities from national level
to European level has largely been to the Council,
and the European Parliament has not acquired all
the powers that would have enabled it to play a full
parliamentary role in European affairs. There is thus
a structural ‘democratic deficit. Both the EP and
the NPs have deplored this democratic deficit and
endeavoured to reduce it:

«  The NPs have gradually become concerned at
their loss of influence and have come to see
better national control over their governments’
European activities and closer relations with the
European Parliament as a way of restoring lost
influence and ensuring together that Europe is
built on democratic principles.

«  On its side, the EP has generally taken the view
that substantial relations with the NPs would help
to strengthen its legitimacy and bring Europe
closer to the citizen.

B. The evolving context of cooperation

The role of the NPs has continued to decline as
European integration has progressed, with the
strengthening of Community (then Union) powers
and broadening of its areas of competence, the rise of
majority voting in the Council and the increase in the
EP’s legislative powers.

Until 1979 the EP and the NPs were linked organically,
since MEPs were appointed from within the NPs.
Direct elections to the EP broke those ties, and for
some 10 years relations ceased altogether. The need
to restore them became apparent after 1989, when
contacts were made and attempts were set in train to
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replace the original organic ties. The Maastricht Treaty
helped by including two declarations (Nos 13 and 14)
on the subject, which provide in particular for:

«  respecting the NPs' involvement in the activities
of the European Union (their respective
governments must inform them ‘in good time’
of European legislative proposals and joint
conferences must be held where necessary);

« cooperation between the EP and the NPs, by
stepping up contacts, holding regular meetings
and granting reciprocal facilities.

The NPs have recently acquired a measure of control
over their governments'European activities, as a result
of constitutional reforms, government undertakings
or amendment of their own operating methods, as
well as of the interpretation of national constitutional
rules given by some Member States’ Constitutional
Courts. Their committees specialising in European
affairs have played a major role in this development,
in cooperation with the EP.

The protocol on the role of national parliaments
annexed to the Treaty of Amsterdam encourages
greater involvement of national parliaments in
the activities of the EU and requires consultation
documents and proposals to be forwarded promptly
so the NPs can examine them before the Council
takes a decision. National parliaments played an
important role during the debates of the Convention
on the Future of Europe (1.1.4), where they also were
the subject of one of the 11 working groups. In May
2006, the European Commission agreed to transfer
electronically all new proposals and consultation
papers to the national parliaments.

The Treaty of Lisbon introduces an early warning
system, i.e.a new mechanism for national parliaments
to watch over the respect of the subsidiarity principle
in new legislative proposals (Protocol No 1, on
the role of national parliaments in the European
Union, and Protocol No 2, on the application of the
principles of subsidiarity and proportionality). It gives
a majority of chambers the possibility to block a new
Commission proposal. However, the final decision is
up to the legislative authority (European Parliament
and Council of Ministers) (1.2.2). This mechanism
has recently been activated for the first time with
regard to the proposal for a Council regulation on the
exercise of the right to take collective action within
the context of the freedom of establishment and the
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freedom to provide services. The Treaty also contains
new articles clarifying the role of national parliaments
in the European institutional set-up (Articles 10 and
12TEU).

Since the inception of the EU’s sovereign debt crisis
in March 2010, the role of euro zone NPs in the
ratification of rescue packages, or their modification,
has underlined the importance of close cooperation
and a permanent exchange of information between
them and the European Parliament.

A. Conferences of speakers of
the parliamentary assemblies
of the European Union

Following meetings held in 1963 and 1973, the
Conferences were introduced in 1981. Comprising
the presidents of the NPs and the EP, they were
held initially every two years. They are prepared by
meetings of secretary-generals and discuss precise
questions of cooperation between the NPs and the EP.

Over the last years, the presidents met every year.
Important recent conferences were held in Lisbon,
on 20-21 June 2008 (on the EU beyond the Treaty of
Lisbon), and in Warsaw, on 19-21 April 2012 (on the
crisis of the European unity).

Since 1995 the EP has maintained close relations
with the parliaments of the associate and accession
countries. The presidents of the European Parliament
and these parliaments have repeatedly met to discuss
accession strategies and other topical questions.

B. The ECPRD

The grand conference in Vienna in 1977 set up the
European Centre for Parliamentary Research and
Documentation (ECPRD), a network of documentation
and research services that cooperate closely to
facilitate access to information (including national
and European databases) and coordinating research
so as to avoid duplication. It centralises and circulates
research and has created a website to improve
exchanges of information. Its directory facilitates
contact between the member parliaments’ research
departments. The Centre is jointly administered by
the EP and the Parliamentary Assembly of the Council
of Europe. It comprises parliaments from the member
states of the EU and of the Council of Europe, and its
services may also be used by parliaments of states
having observer status in the latter’s Assembly.

C. Conference of Parliaments
of the Community

This idea took practical shape in Rome in 1990 under
the name of ‘European assizes. Its theme was ‘the
future of the Community; the implications, for the
Community and the Member States, of the proposals
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concerning Economic and Monetary Union and
Political Union and, more particularly, the role of the
national parliaments and of the European Parliament’
and there were 258 participants, 173 from the NPs
and 85 from the EP. There has not been another one
since.

D. Conference of Parliamentary Committees
for Union Affairs of the Parliaments
of the European Union — COSAC

Proposed by the President of the French National
Assembly, the conference has met every six months
since 1989, bringing together the NPs' bodies
specialising in European affairs and six MEPs.
Convened by the parliament of the country holding
the presidency of the Union and prepared jointly
by the EP and the parliaments of the presidency
‘troika; each conference discusses the major topics
of European integration.

COSAC is not a decision-making but a consultation
and coordination body that adopts its decisions by
consensus. The Protocol on the role of the national
parliamentsin the European Union particularly states
that COSAC may make any contribution it deems
appropriate for the attention of the institutions of
the European Union. However, contributions made
by COSAC in no way bind national parliaments or
prejudge their position.

E. Joint Parliamentary Meetings

After the experience of the European Convention,
parliamentarians from both the European Parliament
and NPs felt that it would be useful to establish a
permanentinstrument of political cooperationto deal
with specific topics. Therefore, from 2005 on MEPs
and national MPs have met in Joint Parliamentary
Meetings to deal with important issues affecting
parliaments in the process of EU policy-making and
institution-building. An important recent meeting
took place on 20/21 October 2011 and dealt with the
future of EU financing (2014-2020).

F. Other instruments of cooperation

Most of the EP’s standing committees consult their
national counterparts through bi- or multilateral
meetings and visits by chairmen and rapporteurs.

Contacts between the EP’s political groups and
the NPs’ equivalents have developed to differing
degrees, depending on the country or political party
involved.

Administrative cooperation is developing in the
form of traineeships in the European Parliament
and exchanges of officials. Reciprocal information
on parliamentary work, especially in legislation, is of
increasing importance and uses modern information
technology, such as the Internet-based IPEX data
and communication network.
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1.3.6.

The European Council, formed by the Heads of State or Government of the Member
States, provides the necessary impetus for the development of the European

Union and sets out the general political guidelines. The European Council is linked
to the Commission in that the Commission President is a non-voting member of
the European Council. The President of the European Parliament also addresses
the European Council at the beginning of its meetings. With the entry into

force of the Lisbon Treaty, a long-term presidency of the European Council was
established and the European Council became an institution of the Union.

Articles 15, 26, 27,42(2) TEU.

The European Council is now the summit conference
of Heads of State or Government of the EU Member
States. The first of these ‘European summits’ took
place in Paris in 1961 and they have become more
frequent since 1969.

The Paris European summit of February 1974
decided that these meetings of Heads of State or
Government should henceforth be held on a regular
basis under the name of ‘European Council, which
would be able to adopt a general approach to the
problems of European integration and ensure that
Union activities were properly coordinated.

The Single Act (1986) for the first time included the
European Council in the body of the Community
Treaties, defining its composition and providing for
bi-annual meetings.

The Treaty of Maastricht (1992) formalised its role in
the European Union’s institutional process.

The Treaty of Lisbon made the European Council a
full institution of the European Union (Article 13 TEU)
and defined its tasks which are to ‘provide the Union
with the necessary impetus for its development and
define the general political directions and priorities
thereof’ (Article 15 TEU).

Convened by its President, the European Council
brings together the Heads of State or Government
of the Member States and the President of
the Commission (Article 15(2) TEU). The High
Representative for Foreign Affairs and Security
Policy takes part in its work. The President of the
European Parliament is usually invited to speak at
the beginning of the meeting (Article 235(2) TFEU).

Since the entry into force of the Treaty of Lisbon, the
European Council meets at least twice per semester.
The President has a mandate of thirty months,
which is renewable once. It normally takes decisions
unanimously. However, a number of important
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appointments are made by qualified majority (in
particular, that of its own President, the choice of the
candidate to be elected President of the European
Commission and the appointment of the High
Representative for Foreign and Security Policy and
the President of the European Central Bank).

In the course of the sovereign debt crisis, the
European Council has been obliged to meet more
often. In 2012, for instance, the European Council
met four times. In addition, the following meetings
took place: one extraordinary European Council
meeting, two informal meetings of members of the
European Council and four meetings of the Heads of
State or Government of the euro zone (also called
euro area summits).

A. Place in the Union’s institutional system

Under Article 13 TEU, the European Council forms
part of the ‘single institutional framework’ of the
Union. But its role is to provide a general political
impetus rather than act as a decision-making body
in the legal sense. It takes decisions with legal
consequences for the Union only in exceptional
cases (see point 2 below), but has acquired a
number of institutional decision-taking powers.
The European Council is now authorised to adopt
binding acts which may be challenged before the
Court of Justice, including for failure to act (Article
265 TFEU).

Article 7(2) TEU gives the European Council the
power to initiate the procedure suspending the
rights of a Member State as a result of a serious
breach of the Union’s principles, subject to the
consent of the European Parliament.

B. Relations with the other institutions

The European Council takes decisions with complete
independence and in most cases does not require
a Commission initiative or the involvement of
Parliament.

However, the Lisbon Treaty maintains an
organisational link with the Commission, since its
President is a non-voting member of the European
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Council, and the High Representative for Foreign
Affairs and Security Policy attends the debates.
Moreover, the European Council often asks the
Commission to submit reports in preparation for its
meetings. However, it is increasingly asking its own
services to prepare such documents.

Article 15(6d) TEU requires the President of the
European Council to submit to Parliament a report
aftereach of its meetings. He also meets the President
of the Parliament as well as leaders of political groups
on a monthly basis, and in February 2011 he agreed
to answer written questions from MEPs concerning
his political activities. But Parliament is also able
to exercise some informal influence through the
presence of its President at European Council
meetings, pre-European Council meetings of the
party leaders in their respective European political
families, as well as through resolutions it adopts on
items on the agenda for meetings, on the outcome
of meetings and on the formal reports submitted by
the European Council.

With the Lisbon Treaty, the new office of High
Representative of the Union for Foreign Affairs
and Security Policy became an additional element
proposing and carrying out foreign policy on
behalf of the European Council. The President
of the European Council ensures the external
representation of the Union on issues concerning
its Common Foreign and Security Policy, without
prejudice to the powers of the High Representative
of the Union for Foreign Affairs and Security Policy.

C. Powers

1. Institutional

The European Council provides the Union with ‘the
necessary impetus for its development’ and defines
its ‘general political directions and priorities’ (Article
15(1) TEU). It also decides by qualified majority on
the formation of the Council and the calendar of
rotating presidencies.

2. Foreign and security policy matters

The European Council defines the principles of,
and general guidelines for, the Common Foreign
and Security Policy (CFSP) and decides on common
strategies for its implementation (Article 26 TEU). It
decides unanimously whether to recommend to
the Member States to move towards a progressive
framing of a common Union defence policy, under
Article 42(2) TEU.

If a Member State intends to oppose the adoption of
a decision for important reasons of national policy,
the Council may decide by qualified majority to refer
the matter to the European Council for a unanimous
decision (Article 31(2) TEU). The same procedure
may apply if Member States decide to establish
enhanced cooperation in this field (Article 20 TEU).
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3. Economic governance and
multiannual financial framework

Since 2009, the sovereign debt crisis has made
the European Council and the euro summits the
prime actors in tackling the fallout from the global
banking crisis. Several Member States have received
financial aid packages through ad hoc or temporary
agreements decided by the Heads of State or
Government and later ratified in the Member States.
In future, financial aid will be channelled through the
permanent European Stability Mechanism. Member
State governments, with the active participation of
the Commission, the Parliament, and the ECB, have
drawn up an international treaty — the Treaty on
Stability, Coordination and Governance (also called
‘Fiscal Compact’) — permitting a stricter control
of Member States’ budgetary and socio-economic
policies. This increasingly raises questions about the
role of the European Commission and the European
Parliament in the economic governance of the euro
zone.

The European Council also plays an important role
in the European Semester. At its spring meetings
it issues policy orientations on macroeconomic,
fiscal and structural reform and growth-enhancing
policies. At its June meetings it endorses
recommendations resulting from the assessment of
the National Reform Programmes drawn up by the
European Commission and discussed in the Council
of the EU.

It is also involved in the negotiation of the
multiannual financial framework, where it plays a
pivotal role in reaching a political agreement on
the key political issues in the MFF regulation, such
as expenditure limits, spending programmes and
financing (resources).

4. Police and judicial cooperation
in criminal matters

At the request of a member of the Council, the
European Council decides whether to establish
enhanced cooperation in an area related to this
field. (Article 20 TEU). The Lisbon Treaty introduced
several new bridging clauses enabling the European
Council to change the decision-taking formula in the
Council from unanimity to majority (1.4.2).

The European Council has been effective in
adopting general guidelines for action by the Union,
and also in overcoming deadlock in the Community
decision-making process. But its intergovernmental
constitution and decision-making procedures may
be curbing the federal development of European
integration in general, and even putting at risk the
supranational achievements of the Community
system. The institutional changes brought about by
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the Lisbon Treaty have yet to be assessed. It is worth
noting that the President of the European Council
regularly reports to the European Parliament.

A. Foreign and security policy

Since the beginning of the 1990s, foreign and
security policy has been an important item at the
European Council's summit meetings. Decisions
taken in this area have included:

« international security and the fight against
terrorism;

European neighbourhood policy and relations
with Russia;

relations with the Mediterranean countries and
the Middle East.

Meeting in Helsinki on 10 and 11 December 1999,
the European Council decided to reinforce the
CFSP by developing military and non-military crisis
management capabilities.

Meeting in Brussels on 12 December 2003, the
European Council approved the European Security
Strategy.

B. Enlargement

The European Council has set the terms for each
round of EU enlargement. At Copenhagen in 1993 it
laid the foundations for a further wave of accession
(Copenhagen criteria). Meetings in subsequent
years further specified the criteria for admission and
the institutional reforms required beforehand.
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The Copenhagen European Council (12 and
13 December 2002) decided on the accession on
1 May 2004 of Cyprus, the Czech Republic, Estonia,
Hungary, Latvia, Lithuania, Malta, Poland, Slovakia
and Slovenia. Romania and Bulgaria joined the
Union on 1 January 2007.

Meeting in Luxembourg on 3 October 2005, the
Council approved a framework for negotiations
with Croatia and Turkey on their accession to the EU.
The Accession Treaty with Croatia was signed on 9
December 2011, and Croatia acceded on 1 July 2013.

C. Institutional reform

The European Council meeting in Tampere (15 and
16 October 1999) decided on the arrangements
for drafting the EU Charter of Fundamental Rights
(1.1.6). The Helsinki European Council (December
1999) convened the intergovernmental conference
in preparation for the Treaty of Nice.

The Laeken European Council (14 and 15 December
2001) decided to convene a Convention on the
Future of Europe, which drew up the ill-fated
Constitutional Treaty (1.1.4). After two and a half
years of institutional stalemate, the European Council
of 21 and 22 June 2007 adopted a detailed mandate
for an intergovernmental conference leading to the
signature of the Lisbon Treaty on 13 December 2007,
which entered into force on 1 December 2009 (1.1.5).
On 25 March it adopted the decision amending
Article 136 and paving the way for the creation of
the European Stability Mechanism.
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1.3.7.

The Council of the European Union

Together with the European Parliament, the Council is the institution that
adopts EU legislation through regulations and directives and prepares
decisions and non-binding recommendations. In its areas of competence, it
takes its decisions by a simple majority, a qualified majority or unanimously,
according to the legal basis of the act requiring its approval.

Legal basis

In the European Union’s single institutional
framework, the Council exercises the powers
conferred on it under Article 16 of the Treaty on
European Union (TEU) and Articles 237 to 243 of the
Treaty on the Functioning of the European Union
(TFEV).

Role

A. Legislation

On the basis of proposals submitted by the
Commission, the Council adopts Union legislation
in the form of regulations and directives, either
jointly with Parliament in accordance with Article
294 TFEU (ordinary legislative procedure) or alone,
following consultation of Parliament (1.4.1). The
Council also adopts certain decisions and non-
binding recommendations (Article 288 TFEU) and
issues resolutions. The Council and Parliament lay
down the general rules governing the exercise of the
implementing powers conferred on the Commission
or the Council itself (Article 291(3) TFEU).

B. Budget

The Council is one of the two branches (the other
being Parliament) of the budgetary authority which
adopts the Union’s budget (1.4.3). The Council also
adopts decisions, pursuant to a special legislative
procedure and acting unanimously, laying down
the provisions applying to the own resources system
and the multiannual financial framework (Articles
311 and 312 TFEU). In the latter case, Parliament
must give its consent by a majority of its Members.
The latest framework (2014-2020) was adopted by
Parliament in November 2013.

C. Other powers

1. International agreements

The Council concludes the Union’s international
agreements, which are negotiated by the
Commission and require Parliament’s assent in most
cases (Article 218(6) TFEU).

2. Appointments

The Council, acting by qualified majority (since the
Treaty of Nice), appoints the Members of the Court
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of Auditors, the European Economic and Social
Committee and the Committee of the Regions.

3. Economic policy

The Council ensures coordination of the economic
policies of the Member States (Article 121 TFEU) and,
without prejudice to the powers of the European
Central Bank, takes political decisions on matters of
monetary policy. Special rules apply to the members
of the Eurogroup, who elect a president for a two-
and-a-half-year term (Articles 136 and 137 TFEU).
Usually, the finance ministers of the Eurogroup meet
one day before the meeting of the Economic and
Financial Affairs Council.

Article 136 TFEU was amended by European Council
Decision 2011/199/EU and entered into force on 1
May 2013, following ratification by all the Member
States. It now provides the legal basis for stability
mechanisms such as the ESM (4.2.3).

4. Common foreign and security policy

The Treaty of Lisbon gave legal personality to the
EU, which replaced the European Community.
The new Treaty also abolished the three-pillar
structure. Justice and home affairs has become a
fully integrated EU policy area, in which the ordinary
legislative procedure applies in almost all cases.
However, in foreign and security policy the Council
still acts under special rules when it adopts common
positions and joint actions or draws up conventions.

The former Troika formula has been replaced by a
new system: presided on a permanent basis by the
High Representative of the Union for Foreign Affairs
and Security Policy, the Foreign Affairs Council is
now closely associated with the Commission. It is
assisted by the Council’s General Secretariat and by
the European External Action Service.

Organisation

A. Composition

1. Members

The Council consists of a representative of each
Member State, at ministerial level, ‘authorised to
commit the government of that Member State’
(Article 16(2) TEV).
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2. Presidency

With the exception of the Foreign Affairs Council,
the Council is chaired by the representative of the
Member State that holds the Union’s presidency: this
changes every six months, in the order decided by
the Council acting unanimously (Article 16(9) TEU).
The Presidency of all Council formations except
foreign affairs is held by pre-established groups of
three Member States for periods of 18 months, with
each member chairing the Council for six months.

The order of presidencies for the next six years is as
follows: Italy from July 2014, Latvia and Luxembourg
in 2015, the Netherlands and Slovakia in 2016,
Malta and the United Kingdom in 2017, Estonia
and Bulgaria in 2018, Austria and Romania in 2019,
and Finland in the first half of 2020. The European
Council can change the order (Article 236(b) TFEU).

B. Operation

Depending on the area concerned, the Council
takes its decisions by a simple majority, a qualified
majority or unanimously (1.4.1. and 1.4.2). When the
Council acts in a legislative capacity, its meetings are
open to the public (Article 16(8) TEU).

1. Simple majority

This means that a decision is deemed to have been
taken when there are more votes for than against.
Each Member of the Council has one vote. The
simple-majority rule is applicable when the Treaty
does not provide otherwise (Article 238(1) TFEU).
It is thus the default decision-making process. In
practice, however, it applies only to a small number
of decisions: internal Council rules, the organisation
of the Council secretariat, and rules governing
committees provided for in the Treaty.

2. Qualified majority
a. Mechanism

In many cases the Treaty requires decisions by a
qualified majority (QMV), which entails more votes
than a simple majority. In such cases there is no
longer equality of voting rights. Each country has
a given number of votes, based on its population
(Article 205(2) TEC and, from November 2014, Article
238 TFEU). As from 1 January 2007, a new weighting
of votes was introduced, with a qualified majority
being obtained if:

- the decision receives at least 260 votes of a total
of 352 (73.86 %),

« the decision is approved by a majority of
Member States, and

« the decision is approved by at least 62 % of
the EU’s population (any verification that this
criterion has been met must be requested by a
Member State).
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Where a proposal does not come from the
Commission or the High Representative of the Union
for Foreign Affairs and Security Policy, the qualified
majority is defined as at least 72 % of the members of
the Council, representing Member States comprising
at least 65 % of the population of the Union.

The Treaty of Lisbon discarded the system of
weighted votes and follows a simple double-
majority rule (55 % of the members of the Council,
comprising at least 15 of them and representing
Member States comprising at least 65 % of the
population of the Union). This new system will not
come into force before 1 November 2014. However,
a member of the Council may ask to extend the
current system until 31 March 2017.

b. Scope

The Treaty of Lisbon again extended the scope of
decision-making by QMV. For 68 legal bases it either
introduced or extended QMV, mostly in conjunction
with the introduction of the ordinary legislative
procedure (including many former third-pillar areas).
Qualified majority is also applied when appointing
the President and the Members of the Commission
and the Members of the Court of Auditors, the
European Economic and Social Committee and the
Committee of the Regions (1.4.1 and 1.4.2).

3. Unanimity

Unanimity is required by the Treaty for decisions in
only a few areas, which are, however, among the
most important (taxation, social policy, etc.). This
was maintained by the Treaty of Lisbon. However,
Article 48(7) of the new TEU provides for the Council
to adopt decisions on certain subjects by a qualified
majority instead of unanimity. Moreover, for certain
policies the Council may decide (unanimously) to
extend the use of QMV (e.g. Article 81(3) TFEU on
family-law cases with cross-border implications).

In general, the Council tends to seek unanimity even
when it is not required to do so. This preference
dates back to the 1966 Luxembourg compromise,
which ended a dispute between France and the
other Member States, in which France had refused
to move from unanimity to QMV in certain areas.
The text of the compromise read:‘Where, in the case
of decisions which may be taken by a majority vote
on a proposal from the Commission, very important
interests of one or more partners are at stake, the
Members of the Council will endeavour, within a
reasonable time, to reach solutions which can be
adopted by all the Members of the Council while
respecting their mutual interests and those of the
Community"

A similar solution was found in 1994 when the
loannina compromise was reached to protect
Member States which were close to constituting
a blocking minority. Under this arrangement, if
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the countries in question stated their intention to
oppose the taking of a decision by the Council by
qualified majority, the Council would do everything
in its power to reach a solution acceptable to a large
majority of states within a reasonable space of time.

More recently, the possibility of postponing the
introduction of the new double-majority system
from 2014 to 2017 is a step in the same direction.

Coreper

A committee consisting of the permanent
representatives of the Member States prepares

the Council’s work and carries out the tasks which
the Council assigns to it (Article 240 TFEU). This
committee, known as Coreper, is chaired by a
representative of the Member State chairing the
General Affairs Council, i.e. the rotating Presidency.
However, the Political and Security Committee,
which monitors the international situation in areas
covered by the common foreign and security
policy, is chaired by a representative of the High
Representative for Foreign Affairs and Security
Policy.

- Wilhelm Lehmann
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1.3.8.

The Commission is the European institution that has the monopoly on
legislative initiative and important executive powers in policies such as
competition and external trade. It is the principal executive body of the
European Union and it is formed by a College of members composed of one
Commissioner per Member State. It also chairs the committees responsible
for the implementation of EU law. The former comitology system has recently
been replaced by new legal instruments, implementing and delegated acts.

Article 17 of the Treaty on European Union (TEU), and
Articles 234, 244 to0 250, 290 and 291 of the Treaty on
the Functioning of the European Union (TFEU).

At the beginning, each Community had its own
executive body: the High Authority for the European
Coal and Steel Community (1951) and a Commission
for each of the two communities set up by the Treaty
of Rome in 1957, the EEC and Euratom. These were
merged into a single European Commission in 1965
(1.1.2).

A. Number of members

For a long time the number of Commissioners per
Member State had to be not less than one and not
more than two. In practice the five most populous
countries returned two Commissioners and the
others one, including the ten new Member States
since accession. Since 1 November 2004 the
Commission has consisted of one Commissioner per
Member State.

The Treaty of Lisbon originally stipulated that the
membership of the Commission, from 1 November
2014, was to be equivalent to two thirds of the
number of Member States. At the same time it
introduced an element of flexibility by allowing
the European Council to determine the number of
Commissioners (Article 17(5) TEU). Before the second
Irish referendum on the Treaty of Lisbon, in 2009,
the European Council decided that the Commission
would continue to consist of a number of members
equal to the number of Member States.

B. Method of appointment

The Treaty of Lisbon stipulates that the results of the
European elections have to be taken into account
when the European Council, after appropriate
consultations and acting by a qualified majority,
proposes the candidate to Parliament. This
candidate is elected by Parliament by a majority of
its component members (Article 17(7) TEU).
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The Council, acting by a qualified majority and by
common accord with the President-elect, adopts
the list of the other persons whom it proposes for
appointment as members of the Commission, on the
basis of the suggestions made by Member States.

The President and the other members of the
Commission, including the High Representative for
Foreign Affairs and Security Policy, are subject to a
vote of consent, as a body, by Parliament and are
then appointed by the European Council, acting by
a qualified majority.

Since the Treaty of Maastricht a Commissioner’s term
of office has matched the European Parliament’s
five-year term; and it is renewable.

C. Accountability

1. Personal accountability (Article 245 TFEU)
Members of the Commission are required:

« to be completely independent in the
performance of their duties, in the general
interest of the Union; in particular, they may
neither seek nor take instructions from any
government or other external body;

+ not to engage in any other occupation, whether
gainful or not.

Commissioners may be compulsorily retired by the
Court of Justice, at the request of the Council or
of the Commission itself, if they breach any of the
above obligations or have been guilty of serious
misconduct (Article 247 TFEU).

2. Collective accountability

The Commission is collectively accountable to
Parliament under Article 234 TFEU. If Parliament
adopts a motion of censure against the Commission,
all of its members are required to resign, including
the High Representative for Foreign Affairs and
Security Policy, as far as his or her duties in the
Commission are concerned.

The Commission works under the political guidance
of its President, who decides on its internal
organisation. The President allocates the sectors
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of its activity among the members. This gives
each Commissioner responsibility for a specific
policy sector and authority over the administrative
departments concerned. After obtaining the
approval of the College, the President appoints the
Vice-Presidents from among its members. A member
of the Commission must resign if the President so
requests, subject to the approval of the College.

The Commission has a Secretariat-General
consisting of 33 departments (directorates-general)
and 11 special departments (services), including
the European Anti-Fraud Office, the Legal Service,
the Historical Archives and the Publications Office.
Barring a few exceptions, the Commission acts by a
majority of its members (Article 250 TFEU).

Powers

A. Power of initiative

As a rule the Commission has a monopoly on the
initiative in EU law-making (Article 17(2) TEU). It
draws up proposed acts to be adopted by the two
decision-making institutions, Parliament and the
Council.

1. Fullinitiative: the power of proposal
a. Legislative initiative

The power of proposal is the complete form of
the power of initiative, as it is always exclusive and
constrains the decision-making authority to the
extent that it cannot take a decision unless there
is a proposal and it has to base its decision on the
proposal as presented.

The Commission draws up and submits to the
Council and Parliament any legislative proposals (for
regulations or directives) needed to implement the
treaties (1.4.1).

b. Budgetary initiative

The Commission draws up the draft budget, which
it proposes to the Council and Parliament under
Article 314 TFEU (1.4.3).

¢. Relations with non-member countries

Where a mandate has been given by the Council,
the Commission is responsible for negotiating
international agreements under Articles 207 and 218
TFEU, which are then submitted to the Council with
a view to their conclusion. This includes negotiations
for accession to the European Convention for the
Protection of Human Rights and Fundamental
Freedoms (Article 6(2) TEU). As regards foreign and
security policy it is the High Representative who
negotiates agreements.
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2. Limited initiative: the power of
recommendation or opinion

a. Inthe context of Economic and
Monetary union (4.1.2)

The Commission has a role in managing European
Monetary Union (EMU). It submits to the Council:

- recommendations for the draft broad guidelines
for the Member States’ economic policies
and warnings if those policies are likely to be
incompatible with the guidelines (Article 121(4)
TFEV);

- assessment proposals to enable the Council
to determine whether a Member State has an
excessive deficit (Article 126(6) TFEU);

- recommendations on measures to be taken if a
non-euro area Member State is in difficulties as
regards its balance of payments, as provided for
in Article 143 TFEU;

- recommendations for the exchange rate
between the single currency and other
currencies and for general orientations for
exchange-rate policy, as provided for in Article
219 TFEU;

. assessment of national policy plans and
presentation  of  country-specific  draft
recommendations falling under the European
Semester.

b. Under the Common Foreign and Security Policy

Inthis areamany competences have been transferred
from the Commission to the High Representative
(HR) for Foreign Affairs and Security Policy and her
European External Action Service (EEAS). However,
the Commission may support the HR in submitting
any decision to the Council concerning the Common
Foreign and Security Policy (Article 30 TEU). The HR is
also a Commission Vice-President.

B. Power to monitor the
implementation of Union law

The Commission is required under the Treaties
to ensure that the Treaties themselves, and any
decisions taken to implement them (secondary
legislation), are properly enforced. Therein lies its
role as guardian of the Treaties. This role is exercised
mainly through the procedure applied to Member
States where they have failed to fulfil an obligation
under the Treaties, as set out in Article 258 TFEU.

C. Implementing powers

1. Conferred by the Treaties

The main powers vested in the Commission are
as follows: implementing the budget (Article 317
TFEU); authorising the Member States to take
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safeguard measures laid down in the Treaties,
particularly during transitional periods (e.g. Article
201 TFEU); and enforcing competition rules, not least
by keeping State aid under review, in accordance
with Article 108 TFEU.

Inthefinancial rescue packages dealing with the debt
crises of some Member States, the Commission is
responsible for the management of the funds raised
through and guaranteed by the EU budget. It also
has the power to alter the voting procedure in the
European Stability Mechanism (ESM), enabling the
Board of Governors, instead of acting unanimously
to act by a special qualified majority (85%), if it
decides (in agreement with the ECB) that a failure to
adopt a decision to grant financial assistance would
threaten the economic and financial sustainability of
the euro area (Article 4(4) of the ESM Treaty); 4.2.3.

2. Delegated by the Council and Parliament

In accordance with Article 291 TFEU the Commission
exercises the powers conferred on it for the
implementation of the legislative acts laid down by
the Council and Parliament.

The Treaty of Lisbon has introduced new ‘rules
and general principles concerning mechanisms
for control by Member States of the Commission’s
exercise of implementing powers’ (Article 291(3)
TFEU and Regulation (EU) No 182/2011). They
replace the previous committee mechanisms with
two new arrangements, the advisory procedure and
the examination procedure. The right of scrutiny
accorded to Parliament and the Council is formally
included, as is a provision for an appeal procedure in
cases of conflict.
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3. Delegated acts

The Treaty of Lisbon has also introduced a new
category of acts, ranking between legislative and
implementing acts. These ‘delegated non-legislative
acts'(Article 290 TFEU) are‘acts of general application
to supplement or amend certain non-essential
elements of the legislative act’ (also called the ‘basic
act’). In principle, Parliament enjoys the same rights
of oversight as the Council.

D. Regulatory and consultative powers

The Treaties seldom give the Commission full
regulatory powers. One exception to that rule is
Article 106 TFEU, which empowers the Commission
to enforce Union rules on public undertakings
and undertakings operating services of general
economic interest and, where necessary, to address
appropriate directives or decisions to Member
States.

The Treaties provide the Commission with the power
to make recommendations or deliver reports and
opinions in many instances. They also provide for
it to be consulted on certain decisions, such as on
the admission of new Member States to the Union
(Article 49 TEU). The Commission is consulted, in
particular, both about the Statute for Members of
the European Parliament and about the Statute of
the European Ombudsman.

The Commission is the principal interlocutor of
Parliament in legislative and budgetary matters.
Parliamentary scrutiny of the Commission's work
programme and its execution is increasingly
important for ensuring better democratic legitimacy
in EU governance.
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1.3.9.

The Court of Justice of the
European Union

The Court of Justice of the European Union is one of the EU’s seven institutions.

It consists of three courts of law: the Court of Justice proper, the General Court
and the Civil Service Tribunal. It is responsible for the jurisdiction of the European
Union. The three courts ensure the correct interpretation and application of
primary and secondary Union law in the EU. The Court of Justice reviews the
legality of acts of the Union institutions and decides whether Member States
have fulfilled their obligations under primary and secondary law. It also provides
interpretations of Union law when so requested by national judges and ensures
that the law is observed in the interpretation and application of the Treaties.

Court of Justice

A. Legal basis

- Article 19 TEU, Articles 251 to 281 TFEU, Article
136 Euratom, and Protocol No 3 annexed to the
Treaties on the Statute of the Court of Justice of
the European Union (hereinafter ‘the Statute’);

«  Certain international agreements;

«  The institution is financed from the EU Budget,
where it has its own section (Section 4).

B. Composition and Statute

1. Membership

a. Number of members (Article 19
TEU and Article 252 TFEU)

One judge per Member State. The Court is assisted
by eight Advocates-General, whose number may be
increased by the Council if the Court so requests.

b. Requirements (Article 253 TFEU
and Article 19 TEU)

« Thejudges and Advocates-General must possess
the qualifications required for appointment to
the highest judicial offices in their respective
countries or be jurisconsults of recognised
competence.

«  Theirindependence must be beyond doubt.
¢. Appointment procedure (Article 253 TFEU)

The judges and Advocates-General are appointed by
common accord of the governments of the Member
States.

2. Characteristics of the office

a. Duration (Article 253 TFEU and Statute)

Six years. Partial replacement every three years:
« 14 and 13 Judges replaced alternately,

« half of the
alternately.

Advocates-General replaced
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Retiring Judges and Advocates-General may be
reappointed.

b. Privileges and immunities (Statute)

Judges and Advocates-General are immune from
legal proceedings. After they have ceased to hold
office, they continue to enjoy immunity in respect
of acts performed by them in their official capacity.
They may be removed from office only by a
unanimous decision of the Court.

c. Obligations (Statute)
Judges and Advocates-General:

- take an oath (swearing independence,
impartiality and preservation of secrecy) before
taking up their duties;

+ may not hold any political or administrative
office or engage in any other occupation;

+ give an undertaking that they will respect the
obligations arising from their office.

C. Organisation and operation
(Article 253 TFEU and Statute)

1. Institutional set-up

The Court elects its President from its members for
a renewable term of three years. The Court appoints
its Registrar.

2. Operation

The Court establishes its Rules of Procedure, which
require the approval of the Council, acting by a
qualified majority. The Court sits in chambers (of
three or five judges), in a Grand Chamber (15 judges)
or in a full Court (these various formations were
introduced by the Treaty of Nice: 1.1.4).

D. Achievements

The Court of Justice has shown itself to be a very
important factor — some would say even a driving
force — in European integration.

57
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1. General practice

Its judgment of 15 July 1964 in the Costa/Enel case
was fundamental in defining European Community
law as an independent system taking precedence
over national legal provisions. Similarly, its judgment
of 5 February 1963 in the Van Gend & Loos case
established the principle that Community law is
directly applicable in the courts of the Member
States. Other significant judgments concerning the
protection of human rights include the judgment
of 14 May 1974 in the Nold case, in which the
Court stated that fundamental human rights are an
integral part of the general principles of law that it
upholds (2.1.2).

2. Inspecific matters

Right of establishment: judgment of 8 April 1976
in the Royer case, in which the Court upheld the
right of a national of a Member State to stay in
any other Member State independently of any
residence permit issued by the host country.

- Free movement of goods: judgment of 20
February 1979 in the Cassis de Dijon case, in
which the Court ruled that any product legally
manufactured and marketed in a Member State
must in principle be allowed on the market of
any other Member State.

« The external jurisdiction of the Community:
AETR judgment of 31 March 1971, in the
Commission/Council case, which recognised
the Community’s right to conclude international
agreements in spheres where Community
regulations apply.

Recent judgments establishing an obligation to
pay damages on Member States that have failed
to transpose directives into national law or failed
to do so in good time.

« Various judgments relating to social security and
competition.

+ Rulings on breaches of Community law by the
Member States, which are vital for the smooth
running of the common market.

One of the great merits of the Court has been its
statement of the principle that the Treaties must
not be interpreted rigidly but must be viewed in the
light of the state of integration and of the objectives
of the Treaties themselves. This principle has allowed
the Community to legislate in areas where there are
no specific Treaty provisions, such as the fight against
pollution (in ajudgment of 13 September 2005 (Case
C-176/03), the Court in fact authorised the European
Union to take measures relating to criminal law
where ‘necessary’ in order to achieve the objective
pursued as regards environmental protection).
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A. Legal basis

Articles 254 to 257 TFEU, Article 40 Euratom, and
Title IV of Protocol No 3 annexed to the Treaties on
the Statute of the Court of Justice of the European
Union.

B. Duration and Statute (Article 254 TFEU)
1. Membership

a. Number (Article 19 TEU)

At least one judge per Member State. The judges
may be called upon to perform the task of Advocate-
General.

b. Requirements

Identical to those of the Court of Justice (Article 19
TEU).

c. Appointment procedure

Identical to that of the Court of Justice.

2. Characteristics of the office

Identical to those of the Court of Justice.

C. Organisation and operation

1. Institutional set-up

Identical to that of the Court of Justice.

2. Operation

In agreement with the Court of Justice, the General
Court establishes its Rules of Procedure, which
require the approval of the Council. The Court sits
in chambers of three or five judges. Its Rules of
Procedure determine when the General Court sits as
a full Court or in a Grand Chamber or is constituted
by a single judge. The latter applies in particular to
cases concerning Community officials, contracts
concluded by the Community and actions brought
by individuals against the institutions, where there
is no difficulty regarding the question of law or fact
raised and the cases are of limited importance.

In order to relieve the General Court of some of
its proceedings, Article 257 TFEU provides for the
possibility of establishing ‘judicial panels’ with the
jurisdiction to hear certain categories of actions ‘in
certain specific areas’ at first instance. In accordance
with this provision, Council Decision 2004/752/EC,
Euratom of 2 November 2004 established a European
Union Civil Service Tribunal. According to its Rules of
Procedure (25 July 2007, OJ L 225, 29.8.2007, p. 1),
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the Tribunal is responsible for ruling on
disputes between the EU institutions and their
staff where these are not the responsibility
of a national court. Decisions of the Tribunal
are subject to appeals to the General Court.

Role of the European Parliament

Since a 1990 ruling on a case brought by Parliament
as part of the legislative procedure on the adoption
of health measures to be taken following the
Chernobyl nuclear accident, the Court has granted
the European Parliament the right to bring before

the Court actions to have decisions declared void
(Article 263 TFEU) for the purpose of safeguarding
its prerogatives under the legislative procedure. The
procedure for nominating candidates for the posts of
Judge and Advocate-General by the Member States
changed with the entry into force of the Lisbon
Treaty. Candidates are now first appraised by a panel
of seven persons, one of whom will be proposed
by Parliament (Article 255 TFEU). Parliament and
the Council, acting in accordance with the ordinary
legislative procedure, establish the specialised
courts attached to the General Court (Article 257
TFEV).

- Udo Bux
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1.3.10.

This fact sheet describes the competences of the Court of Justice of the European
Union, which consists of three courts — the Court of Justice proper, the General Court
and the Civil Service Tribunal — and offers various means of redress, as laid down

in Article 19 TEU, Articles 251-281 TFEU, Article 136 Euratom, and Protocol No 3
annexed to the Treaties on the Statute of the Court of Justice of the European Union.

A. Direct proceedings against Member
States or an institution, body, office
or agency of the European Union.

The Court gives a ruling on the proceedings against
the states or institutions that have not fulfilled their
obligations under European Union law.

1. Proceedings against a Member State
for failure to fulfil an obligation

These actions are brought:

« either by the Commission, after a preliminary
procedure (Article 258): opportunity for the state
to submits its observations, reasoned opinion
(1.3.8);

« or by a Member State against another Member
State after it has brought the matter before the
Commission (Article 259).

Role of the Court:

- confirming that the state has failed to fulfil its
obligations, in which case the state is required to
take the necessary measures to comply with the
Court’s judgment;

« if the Commission considers that the Member
State concerned has not taken such measures, it
may (after a preliminary procedure, as provided
for above) propose to the Court of Justice that
it impose a lump sum or penalty payment on
the Member State in question, the amount
being determined by the Court on the basis of a
Commission proposal (Article 260).

2. Proceedings against the EU institutions
for annulment and for failure to act

Subject: cases where the institutions have adopted
acts that are contrary to European Union law
(annulment: Article 263) or, in infringement of
European Union law, have failed to act (failure to act:
Article 265).

Referral: actions may be brought by the Member
States, the institutions themselves or any natural or
legal person if it relates to a decision addressed to
them.
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Role of the Court: the Court declares the act void
or declares that there has been a failure to act, in
which case the institution at fault is required to take
the necessary measures to comply with the Court’s
judgment (Article 266).

3. Other direct proceedings

Actions against Commission decisions imposing
penalties on firms (Article 261).

Actions for compensation for damages caused by
the institutions or their servants (Article 268).

Actions by EU officials and servants against their
institutions (Article 270) — competence currently
devolved to the Civil Service Tribunal (see below).

Actions relating to contracts concluded by the EU
(Article 272).

B. Indirect proceedings: question of
validity raised before a national
court or tribunal (Article 267)

The national courts are normally responsible for
applying EU law when a case so requires. However,
when an issue relating to the interpretation of the
law is raised before a national court or tribunal, the
court or tribunal may seek a preliminary ruling from
the Court of Justice. If it is a court of last instance, it is
compulsory to refer the matter to the Court.

C. Responsibility at second instance

The Court has the jurisdiction to review appeals
limited to points of law in rulings of the General
Court. The appeals do not have suspensory effect.

The Courtalso has the jurisdiction to review decisions
made by judicial panels (see below, Civil Service
Tribunal) or by the General Court on preliminary
issues. The review procedure is an exceptional
procedure, limited to cases where there is a serious
risk of the unity or consistency of Community law
being affected.

If the Court’s ruling might affect the decision on the
proceedings that were the subject of the decision
at first instance, it is not, however, an appeal ‘in the
interest of the law’
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The Court of Justice has shown itself to be a very
important factor — some would say even a driving
force — in European integration.

A. Ingeneral

Its judgment of 15 July 1964 in the Costa/Enel case
was fundamental in defining European Community
law as an independent system taking precedence
over national legal provisions. Similarly, its judgment
of 5 February 1963 in the Van Gend & Loos case
established the principle that Community law is
directly applicable in the courts of the Member
States. Other significant judgments concerning the
protection of human rights include the judgment
of 14 May 1974 in the Nold case, in which the
Court stated that fundamental human rights are an
integral part of the general principles of law that it
upholds (2.1.2).

B. In specific matters

Right of establishment: judgment of 8 April 1976
in the Royer case, in which the Court upheld the
right of a national of a Member State to stay in
any other Member State independently of any
residence permit issued by the host country.

- Free movement of goods: judgment of 20
February 1979 in the Cassis de Dijon case, in
which the Court ruled that any product legally
manufactured and marketed in a Member State
must in principle be allowed on the market of
any other Member State.

« The external jurisdiction of the Community:
AETR judgment of 31 March 1971, in the
Commission/Council case, which recognised
the Community’s right to conclude international
agreements in spheres where Community
regulations apply.

+  Recent judgments establishing an obligation to
pay damages on Member States that have failed
to transpose directives into national law or failed
to do so in good time.

« Various judgments relating to social security and
competition.

Rulings on breaches of Community law by the
Member States which are vital for the smooth
running of the common market.

One of the great merits of the Court has been its
statement of the principle that the Treaties must
not be interpreted rigidly but must be viewed in the
light of the state of integration and of the objectives
of the Treaties themselves. This principle has allowed
legislation to be adopted in areas where there are no
specific Treaty provisions, such as the fight against
pollution (in ajudgment of 13 September 2005 (Case
C-176/03), the Court in fact authorised the European
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Union to take measures relating to criminal law
where ‘necessary’ in order to achieve the objective
pursued as regards environmental protection).

(1.3.9)

A. Jurisdiction of the General
Court (Article 256)

The General Court has jurisdiction to hear at first
instance actions in the following areas, unless
the actions are brought by Member States, EU
institutions or the European Central Bank, in which
case the Court of Justice has sole jurisdiction (Article
51 of the Statute of the Court of Justice of the
European Union (‘the Statute’)).

« actions for annulment or for failure to act
brought against the institutions (Articles 263
and 265);

« actions for the reparation of damage caused
by the institutions (Article 268) ;disputes
concerning contracts concluded by or on behalf
of the Union, whether that contract be governed
by public or private law (Article 272).

The Statute may extend the General Court'’s
jurisdiction to other areas.

Judgments given by the General Court at first
instance may be subject to a right of appeal to the
Court of Justice, but this is limited to points of law.

B. Responsibility at first and last instance

The General Court has the jurisdiction to give
preliminary rulings (Article 267) in the areas laid
down by the Statute. However, these decisions may
exceptionally be subject to review by the Court of
Justice ‘where there is a serious risk of the unity or
consistency of Community law being affected’ The
review does not have suspensory effect.

Itis not, however, an appeal in the interest of the law
if the ruling of the Court of Justice is likely to have
an impact on the decision on the proceedings that
were the subject of the General Court’s ruling:

- in cases of reviews of decisions of the General
Court ruling on the decisions of specialised
courts (see below), the Court of Justice refers
the matter to the General Court, which is
bound by the points of law laid down by the
Court of Justice. However, the Court of Justice
itself decides the case if the decision on the
proceedings is based on the same evidence as
that brought before the General Court, taking
into account the review by the Court of Justice;
in cases of reviews of decisions of the General
Court on preliminary issues, if the Court of
Justice finds that there is a serious risk of the
unity or consistency of EU law being affected, its
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answer to the question referred replaces that of
the General Court (Article 256; Article 62 of the
Statute’).

C. Responsibility for appeals

The rulings made by the General Court may, within
two months, be subject to an appeal, limited to
points of law, to the Court of Justice.

(1.3.9)

In order to relieve the Court of some of its
proceedings, Article 257 has foreseen the possibility
of establishing special jurisdictions to hear certain
categories of actions ‘in certain specific areas’ at first
instance. In accordance with this provision, Council
Decision 2004/752/EC, Euratom of 2 November 2004
has established the European Union Civil Service
Tribunal, attached to the General Court. The Tribunal
has jurisdiction to hear and determine disputes
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between the European Union and its servants
pursuant to Article 270, for the approximately 35 000
staff of the ‘EU institutions (it hears some 120 cases
a year). These disputes concern not only questions
to do with working relations in the strict sense (pay,
career progress, recruitment, disciplinary measures,
etc.), but also the social security system (sickness, old
age, invalidity, accidents at work, etc.).

The Tribunal also has jurisdiction in disputes
between all bodies or agencies and their staff
in respect of which jurisdiction is conferred on
the Court of Justice of the European Union (for
example, disputes between Europol, the Office for
Harmonisation in the Internal Market (OHIM) or the
European Investment Bank and their staff).

It may not hear and determine cases between
national administrations and their employees.

Decisions given by the Tribunal may, within two
months, be subject to an appeal, limited to questions
of law, to the General Court.
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1.3.11. The European Central Bank (ECB)

The European Central Bank (ECB) was created to conduct monetary policy in the
euro area, with the primary objective of maintaining price stability. Recently,
major additional tasks have been conferred upon the ECB within the new Single
Supervisory Mechanism (SSM): the ECB will now also take on tasks concerning the
prudential supervision of credit institutions in the participating Member States.

Legal basis

« Articles 3 and 13 of the Treaty on European
Union (TEU);

« The main provisions are contained in Articles
3(1)(c), 119, 123, 127-134, 138-144, 219 and
282-284 of the Treaty on the Functioning of the
European Union (TFEU);

«  Protocol (No 4) on the Statute of the European
System of Central Banks and of the European
Central Bank; Protocol (No 15) on Certain
Provisions Relating to the United Kingdom of
Great Britain and Northern Ireland; Protocol (No
16) on Certain Provisions Relating to Denmark;
appended to the Treaty on European Union
(TEV) and the Treaty on the Functioning of the
European Union (TFEU);

«  Council Regulation (EU) No 1024/2013 of 15
October 2013 conferring specific tasks on the
European Central Bank concerning policies
relating to the prudential supervision of credit
institutions (SSM Regulation).

Organisation and operations

The European Central Bank (ECB) was established
on 1 June 1998 with its headquarters in Frankfurt
am Main, Germany. According to the Treaties, the
ECB’s main responsibilities include the conduct of
monetary policy in the euro area. The SSM Regulation
confers upon the ECB certain supervisory functions
for credit institutions within the framework of the
Single Supervisory Mechanism (SSM) as of November
2014. The guiding organisational principle is the
operational separation of the monetary function
and the supervisory function within the ECB.

A. Monetary function

The ECB and the national central banks of all
Member States constitute the European System
of Central Banks (ESCB). The ECB together with
(only) the national central banks of those Member
States whose currency is the euro constitute the
Eurosystem (Article 282(1) TFEU). For Member States
which have not yet adopted the euro (derogation or
opt-out), certain Treaty provisions referring to the
ESCB are not applicable, so that the general Treaty
reference to the ESCB in practice refers mainly to the
Eurosystem.
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The ECB's independence is enshrined in Article 130
TFEU: "When exercising the powers and carrying out
the tasks and duties conferred upon them by the
Treaties and the Statute of the ESCB and of the ECB,
neither the European Central Bank, nor a national
central bank, nor any member of their decision-
making bodies shall seek or take instructions from
Union institutions, bodies, offices or agencies, from
any government of a Member State or from any
other body".

1. Decision-making bodies

The ECB’s decision-making bodies are the Governing
Council, the Executive Board and the General
Council. The ESCB is governed by the decision-
making bodies of the ECB.

Governing Council

The Governing Council of the European Central Bank
comprises the members of the Executive Board of
the ECB and the Governors of the national central
banks of those Member States whose currency is
the euro (Article 283(1) TFEU and Article 10.1 of
the ECB Statute). According to Article 12.1 of the
ECB Statute, the Governing Council adopts the
guidelines and takes the decisions necessary to
ensure the performance of the tasks. It formulates
the monetary policy and establishes the necessary
guidelines for its implementation. The Governing
Council adopts the Rules of Procedure of the ECB,
exercises advisory functions and decides how the
ESCB is to be represented in the field of international
cooperation (Articles 12.3-12.5 of the ECB Statute).
The Governing Council might also delegate certain
powers to the Executive Board (Article 12.1 of the
ECB Statute).

Executive Board

The Executive Board comprises the President, the
Vice-President and four other members. They are
appointed by the European Council by qualified
majority on a recommendation from the Council
after it has consulted the European Parliament and
the Governing Council. The selection must be made
from among people of recognised standing and
professional experience in monetary or banking
matters. Their term of office is eight years and is not
renewable (Article 283(2) TFEU and Articles 11.1 and
11.2 of the ECB Statute).
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The Executive Board is responsible for the current
business of the ECB (Article 11.6 of the ECB Statute).
It implements monetary policy in accordance
with the guidelines and decisions laid down by
the Governing Council. It gives the necessary
instructions to national central banks. The Executive
Board prepares the Governing Council’s meetings

General Council

The General Council is the third decision-making
body of the ECB (Article 141 TFEU; Article 44 of
the ECB Statute), but only as long as there are EU
Member States with a derogation, i.e. which have not
yet adopted the euro. It consists of the President and
Vice-President of the ECB and the Governors of the
national central banks of all the EU Member States;
other Executive Board members may participate (but
without voting rights) in meetings of the General
Council (Article 44.2 of the ECB Statute). The General
Council provides a link between the EU Member
States inside and those outside the Eurosystem.

2. Objectives and tasks

Article 127 TFEU specifies the objectives and tasks
of the ESCB and outlines the principles within which
these have to be exercised. According to Article
127(1) TFEU, the primary objective is to maintain
price stability. Without prejudice to this, the ESCB
also supports the general economic policies of the
Union in order to contribute to the achievement of
the Union’s objectives, which are outlined in Article
3TEU.The ESCB acts in accordance with the principle
of an open market economy with free competition
and in compliance with the principles set out in
Article 119 TFEU. The basic tasks carried out through
the ESCB (Article 127(2) TFEU, Article 3 of the
ECB Statute) are: defining and implementing the
monetary policy of the Union; conducting foreign
exchange operations consistent with the provisions
of Article 219 TFEU; holding and managing the
official foreign reserves of the Member States;
and promoting the smooth operation of payment
systems.

3. Powers and instruments

The ECB has the exclusive right to authorise the
issue of euro banknotes. Member States may issue
euro coins subject to the ECB’s approval of the
volume of the issue (Article 128 TFEU). The ECB
passes regulations and takes decisions necessary
for carrying out the tasks entrusted to the ESCB
under the Treaty and the ECB Statute. It also makes
recommendations and delivers opinions (Article 132
TFEU).

The ECB shall be consulted on any proposed Union
act in its fields of competence and by national
authorities regarding any draft legislative provision
in its fields of competence (Article 127(4) TFEU).
It may submit opinions on the issues that are the
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subject of consultation. The ECB is also consulted
on decisions establishing common positions and
on measures relating to unified representation of
the euro area in international financial institutions
(Article 138 TFEU). Assisted by the national central
banks, the ECB collects the necessary statistical
information either from the competent national
authorities or directly from economic agents (Article
5 of the ECB Statute).

The ECB Statute lists various instruments that the
ECB may use in order to fulfil its monetary functions.
The ECB and the national central banks can open
accounts for credit institutions, public entities and
other market participants and accept assets as
collateral. It can conduct open market and credit
operations and require minimum reserves. The
Governing Council may also decide by a two-thirds
majority on other instruments of monetary control.
However, the prohibition of monetary financing
(Article 123 TFEU) sets limits on the use of monetary
policy instruments. To ensure efficient and sound
clearing and payment systems, the ECB may provide
facilities and pass regulations. The ECB may also
establish relations with central banks and financial
institutions in other countries and with international
organisations.

4. Member States with a derogation or opt-out

Articles 139-144 TFEU lay down special provisions
for Member States which have a Treaty obligation
to adopt the euro but have not yet fulfilled the
conditions to do so (‘Member States with a
derogation’). Certain Treaty provisions are not
applicable to these Member States, e.g. the
objectives and tasks of the ESCB (Article 127(1)-(3),
(5) TFEU) and the issue of the euro (Article 128 TFEU).
Two Member States have been granted an opt-out
and are thus not obliged to join the euro area, so
special provisions apply to Denmark (Protocol No
16) and the United Kingdom (Protocol No 15).

B. Supervisory function

The ECB and the national competent authorities of
the euro area Member States together constitute the
Single Supervisory Mechanism (SSM). Non-euro area
Member States’ competent authorities may enter
into close cooperation with the ECB and participate
in the SSM. The SSM Regulation stipulates that the
ECB and the national competent authorities acting
within the SSM shall act independently.

1. Organisational body: the Supervisory Board

The Supervisory Board is composed of a Chair, a
Vice-Chair (@ member of the Executive Board), four
representatives of the ECB (their duties may not be
directly related to the monetary function of the ECB)
and one representative of the national competent
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authority in each Member State participating in the
SSM. The European Parliament must approve the
ECB’s proposal for a Chair and a Vice-Chair. Decisions
by the Supervisory Board are taken by simple
majority.

The Supervisory Board is an internal body tasked
with the planning, preparation and execution of
the supervisory functions conferred upon the
ECB. It prepares and proposes complete draft
supervisory decisions to the Governing Council.
These are adopted if the Governing Council does
not reject them within a specified time period. If a
non-euro area participating Member State disagrees
with a draft decision of the Supervisory Board, a
special procedure applies and the Member State
concerned may even request termination of the
close cooperation.

2. Objectives and tasks

As of November 2014, the ECB will be responsible
for the supervision of all credit institutions (either
directly for the largest banks or indirectly for other
credit institutions) in the participating SSM Member
States and will cooperate closely in this function with
the other entities forming the European System of
Financial Supervision (ESFS). The tasks include inter
alia authorisation and withdrawal of authorisation
for credit institutions; ensuring compliance with
prudential requirements; conducting supervisory
reviews; participation in supplementary supervision
of financial conglomerates, etc. It also has to address
systemic and macro-prudential risk.

3. Powers and instruments

In order to fulfil its supervisory role, the ECB has
investigatory powers (information requests, general
investigations, on-site inspections) and specific
supervisory powers (e.g. authorisation of credit
institutions). The ECB also has the power to enact
administrative penalties. It may also require credit
institutions to hold higher capital buffers.
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C. Other functions

Other legal bases also confer tasks on the ECB. The
European Stability Mechanism (ESM) Treaty (in force
as of September 2012) established the ESM as an
international financial institution and conferred on
the ECB tasks — mainly of assessment and analysis
— in relation to granting financial assistance.

According to the founding regulations of the
European Systemic Risk Board (ESRB), which is
responsible for the macro-prudential oversight of
the financial system within the European Union, the
ECB provides the Secretariat for the ESRB which gives
analytical, statistical, logistical and administrative
support. The President of the ECB also acts as Chair
of the ESRB.

Within the Single Resolution Mechanism (SRM), the
ECB assesses whether a credit institution is failing or
likely to fail, and informs the European Commission
and the Single Resolution Board accordingly.

Role of the European Parliament

The ECB President reports to the European Parliament
onmonetaryissuesinaquarterly Monetary Dialogue.
The ECB also prepares an annual report on monetary
policy which is presented before Parliament. The
EP adopts a resolution (under the own-initiative
procedure) on this annual report. The new
supervisory responsibilities of the ECB are matched
with additional accountability requirements as
laid down in the SSM Regulation. The practical
modalities are governed by an Interinstitutional
Agreement (IlA) between Parliament and the ECB.
The accountability arrangements include the
appearance of the Chair of the Supervisory Board
before the competent committee; answering
questions asked by Parliament; and confidential
oral discussions with the Chair and Vice-Chair of the
competent committee upon request. In addition,
the ECB prepares an annual supervisory report,
which is presented to Parliament by the Chair of the
Supervisory Board.

- Rudolf Maier
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1.3.12.

The European Court of Auditors is in charge of the audit of EU finances. As the EU’s
external auditor it contributes to improving EU financial management and acts as
the independent guardian of the financial interests of the citizens of the Union.

Articles 285 to 287 of the Treaty on the Functioning
of the European Union (TFEU).

A. Members

1. Number

One Member per Member State (the Nice Treaty
formalised what had hitherto only been the
recognised procedure), thus 28 currently.

2. Requirements

They must:

« belong or have belonged in their respective
countries to external audit bodies, or be
especially qualified for this office;

« show that their independence is beyond doubt.

3. Appointment procedure
Members of the Court are appointed:
« by the Council, by qualified majority;

« on the recommendation of each Member State
regarding its own seat;

- after consulting the European Parliament.

B. Term of office

1. Duration

Six years, renewable. The term of office of the
President is three years, renewable.

2. Status

Members enjoy the same privileges and immunities
as Judges of the Court of Justice.

3. Duties

Members must be ‘completely independent in the
performance of their duties’ This means:

« they must not seek or take instructions from any
external source;

+  they must refrain from any action incompatible
with their duties;

- they may not engage in any other professional
activity, whether paid or not;

- if they infringe these conditions the Court of
Justice can remove them from office.
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C. Organisation

The Court elects its President from amongst its
Members for a renewable term of three years.

The Court organises itself around five chambers.
There are four chambers with responsibility for
specific areas of expenditure and for revenue
(vertical chambers), and one horizontal chamber,
known as the CEAD (Coordination, Evaluation,
Assurance and Development Chamber).

Each Chamber has two areas of responsibility —
firstly, to adopt special reports, specific annual
reports and opinions; secondly, to prepare draft
observations for the annual reports on the general
budget of the EU and the European Development
Funds, and draft opinions for adoption by the Court
asawhole.

A. The Court’s audits

1. Area of responsibility

The Court’s remit covers examination of any revenue
or expenditure accounts of the European Union
or any EU body. It carries out its audits in order to
obtain a reasonable assurance as to:

- the reliability of the annual accounts of the
European Union;

« the legality and regularity of the underlying
transactions; and

- the soundness of financial management.

2. Methods of investigation

The Court’s audit is continuous; it may be carried out
before the closure of accounts for the financial year
in question. It is based on records and may also be
carried out on the spot, in:

- EUinstitutions;

« any body which manages
expenditure on the EU’s behalf;

revenue oOr

- the premises of any natural or legal person in
receipt of payments from the EU budget.

Inthe Member States the auditis carried out in liaison
with the competent national bodies or departments.
These bodies are required to forward to the Court
any document or information it considers necessary
to carry out its task.
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3. Other prerogatives

Following its audits the Court provides the European
Parliament and the Council with a yearly Statement
of Assurance (known as ‘DAS’ from ‘déclaration
d'assurance’ in French) as to the reliability of the
accounts and the legality and regularity of the
underlying transactions. The Court publishes:

« an annual report on the implementation of the
EU budget for each financial year, including the
Statement of Assurance, which it forwards to
the EU institutions and publishes in the Official
Journal together with the institutions’ replies to
the Court’s observations,

. a Statement of Assurance on the European
Development Fund (EDF),

«  special reports on topics of particular interest,
in particular on issues of sound financial
management,

« specific annual reports concerning EU bodies.

B. Advisory powers

Based on Article 287(4) TFEU the other institutions
may ask the Court for its opinion whenever they
see fit. The Court’s opinion is mandatory when the
Council:

« adopts financial regulations specifying the
procedure for establishing and implementing
the budget and for presenting and auditing
accounts;

« determines the methods and procedure
whereby the EU's own resources are made
available to the Commission;

« lays down rules concerning the responsibility
of financial controllers, authorising officers and
accounting officers; or

« adopts anti-fraud measures.
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Role of the European Parliament

The Court of Auditors was established in 1977 on the
initiative of the European Parliament. It was made a
full EU institution in 1993. Since then, it has assisted
Parliament and the Council in exercising their role of
controlling the implementation of the budget. The
annual report and the special reports in particular
are the basis for Parliament’s yearly discharge
exercise. The Court’s Members are invited to present
their reports in Committee meetings and to reply to
questions raised by MEPs. Furthermore, the Court’s
expertise helps MEPs in drafting legislation on
financial matters.

The lack of a positive statement of assurance (i.e. the
Court of Auditors’ annual Statement of Assurance)
for the past 19 years for payments underlying the
EU’s accounts has been and remains a recurring
problem. Mainly due to problems in areas where
management of the EU budget is shared (with
the Member States), the Statement of Assurance
for payments underlying the accounts has been
negative since it was first introduced for the financial
year 1994. The Commission succeeded nonetheless
in improving financial management between 2006
and 2011, bringing an error rate of 7 % in 2006 to
down to 3.9 % for the 2011 financial year. However
there was a relapse in 2012, when the most likely
error rate for payments as a whole was 4.8 %. All
areas of operational expenditure contributed to
this increase with rural development, environment,
fisheries and health (Chapter 4) remaining the most
error-prone policy group. It should also be noted
that Parliament’s Committee on Budgetary Control
holds hearings to question Members-designate of
the Court.

- Jean-Jacques Gay
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1.3.13.

The European Economic and Social Committee is a consultative body of the
European Union. It is composed of 344 members. Its opinions are required on
the basis of a mandatory consultation in the fields established by the Treaties
or a voluntary consultation by the Commission, the Council or Parliament.
The Committee may also issue opinions on its own initiative. Its members
shall not be bound by any mandatory instructions. They shall be completely
independent in the performance of their duties, in the Union’s general interest.

Article 13(4) of the Treaty on European Union (TEU)
and Articles 301-304 of the Treaty on the Functioning
of the European Union (TFEU).

A. Number and national allocation
of seats (Article 301 TFEU)

The Committee currently has 344 members, divided
between the Member States as follows:

24 each for Germany, France, Italy and the United
Kingdom;

21 each for Poland and Spain;
- 15 for Romania;

12 each for Austria, Belgium, Bulgaria, the Czech
Republic, Greece, Hungary, the Netherlands,
Portugal and Sweden;

« 9 each for Denmark, Finland, Ireland, Lithuania
and Slovakia;

7 each for Estonia, Latvia and Slovenia;
« 6 each for Cyprus and Luxembourg;
. 5for Malta.

B. Method of appointment (Article 302 TFEU)

The members of the Committee are appointed
by the Council by qualified majority, on the basis
of proposals by the Member States. The Council
consults the Commission on these nominations
(Article 302(2) TFEU). The Member States must
ensure that the various categories of economic
and social activity are adequately represented. In
practice, one-third of the seats go to employers,
one-third to employees and one-third to other
categories (farmers, retailers, the liberal professions,
consumers, etc.).
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C. Type of mandate (Article 301 TFEU)

The members of the Committee are appointed by
the Council for a renewable five-year term (Article
302 TFEU). They must be completely independent
in the performance of their duties, in the general
interest of the Union (Article 300(4) TFEU).

The Committee is not among the institutions listed
in Article 13 of the TEU (which only states that it
assists Parliament, the Council and the Commission
by exercising consultative activities), but it does
have a large degree of autonomy in its organisation
and operation.

+  The President and the Bureau, each with a term
of office of two and a half years, are appointed by
the Committee from among its members.

«  The Committee adopts its own rules of

procedure.

+ It may meet on its own initiative, but it normally
meets at the request of the Council or the
Commission.

- To help prepare its opinions, it has specialised
sections for the various fields of EU activity and
can set up subcommittees to deal with specific
subjects.

- For the sake of synergy effects, it shares its
permanent secretariat services in Brussels with
the secretariat of the Committee of the Regions
(with regard to its seat in Brussels, see Protocol
No 6 to the Lisbon Treaty on the location of
the seats of the institutions). It has an annual
administrative budget, included in section VI of
the Union budget, of EUR 130 million (2013).

The Committee has an advisory function (Article
300 TFEU). Its purpose is to inform the institutions
responsible for EU decision-making of the opinions
of the representatives of economic and social
activity.
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A. Opinions issued at the request
of EU institutions
1. Mandatory consultation

In certain specifically mentioned areas the TFEU
stipulates that a decision may be taken only after
the Council or Commission has consulted the EESC.
These areas are:

+ agricultural policy (Article 43);

- free movement of persons and services (Articles
46,50 and 59);

+ transport policy (Articles 91,95 and 100);
- harmonisation of indirect taxation (Article 113);

- approximation of laws on the internal market
(Articles 114 and 115);

- employment policy (Articles 148, 149 and 153);

« social policy, education, vocational training and
youth (Articles 156, 165 and 166);

«  public health (Article 168);
« consumer protection (Article 169);
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«  trans-European networks (Article 172);
« industrial policy (Article 173);

. economic, social and territorial cohesion (Article
175);

- research and technological development and
space (Articles 182 and 188);

- environment (Article 192).

2. Voluntary consultation

The Committee may also be consulted by Parliament,
the Commission or the Council on any other matter
as they see fit. When these institutions consult the
Committee, whether on a mandatory or voluntary
basis, they may set it a time-limit (of at least one
month) after which the absence of an opinion
cannot prevent them from taking further action
(Article 304 TFEU).

B. Issuing an opinion on its own initiative

The Committee may decide to issue an opinion
whenever it considers such action appropriate.

- Udo Bux
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1.3.14.

The Committee of the Regions is made up of 344 members representing the

regional and local authorities of the Member States of the European Union. It

issues opinions sought on the basis of mandatory (as required by the Treaty) and
voluntary consultation and, where appropriate, own-initiative opinions. Its members
are not bound by any mandatory instructions. They are completely independent

in the performance of their duties, in the European Union’s general interest.

Articles 300 and 305 to 307 of the Treaty on the
Functioning of the European Union (TFEU).

The Committee of the Regions is an advisory body
which represents the interests of regional and local
authorities in the European Union and adresses
opinions on their behalf to the Council and the
Commission.

In the words of its mission statement, the Committee
of the Regions is a political assembly of holders of a
regional or local electoral mandate serving the cause
of European integration. It provides institutional
representation for all the European Union’s territorial
areas, regions, cities and municipalities.

Its mission is to involve regional and local authorities
in the European decision-making process and thus
encourage greater participation by citizens.

In order to better fulfil this role, the Committee
of the Regions has long sought the right to refer
cases involving infringement of the principle of
subsidiarity to the Court of Justice. Following the
entry into force of the Treaty of Lisbon, it now has this
right under the terms of Article 8 of Protocol No 2 on
the Application of the Principles of Subsidiarity and
Proportionality.

A. Composition (Article 305)

1. Number and national allocation of seats

The Committee of the Regions is made up of
344 members and an equal number of alternate
members, split between the Member States as
follows:

« 24 for Germany, France, Italy and the United
Kingdom;

21 for Spain and Poland;
« 15 for Romania;

« 12 for Austria, Belgium, Bulgaria, the Czech
Republic, Greece, Hungary, the Netherlands,
Portugal and Sweden;
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« 9 for Denmark, Finland, Ireland, Lithuania and
Slovakia;

. 7 for Estonia, Latvia and Slovenia;
« 6 for Cyprus and Luxembourg;
. 5forMalta.

2. Method of appointment

Members are appointed for five years by the Council
acting unanimously on proposals made by the
Member States (Article 305 TFEU). The term of office
is renewable. Members must either hold a regional
or local authority electoral mandate, or be politically
accountable to an elected assembly (Article 300(3)
TFEUV).

B. Structure (Article 306)

The Committee of the Regions elects its Chair and
officers from among its members for a term of two-
and-a-half years. It adopts its Rules of Procedure and
submits them to the Council for approval. Its work is
carried out in six specialist committees which draw
up draft opinions and resolutions which are then
submitted for adoption in plenary.

In the interests of efficiency, some of its permanent
Secretariat’s services at its seat in Brussels (see
Protocol No 6 on the location of seats of the
institutions and of certain bodies, agencies
and department of the EU) are shared with the
Secretariat of the Economic and Social Committee.
The Committee of the Regions has an administrative
budget of approximately EUR 87 million for 2013.

A. Opinions issued at the request
of other Institutions
1. Mandatory consultation

The Council and the Commission are required to
consult the Committee of the Regions before taking
decisions on matters concerning:

+ education, vocational training and youth (Article
165),

«  culture (Article 167),
«  public health (Article 168),

17/06/2014 10:30:39



EN-Book_July2014.indb 71

. EUROPEAN UNION INSTITUTIONS AND BODIES

« trans-European transport, telecommunications
and energy networks (Article 172),

« economic and social cohesion (Articles 175, 177,
178).

2. Voluntary consultation

The Commission, the Council or Parliament may also
consult the Committee of the Regions on any other
matter as they see fit.

When Parliament, the Council or the Commission
consult the Committee of the Regions (whether
on a mandatory or voluntary basis) they may set
a time limit (at least one month: Article 307) for its
response. Should the deadline expire without an
opinion being issued, they may proceed without
benefit of an opinion.

B. Issuing an opinion on its own initiative

1. When the Economic and Social
Committee is being consulted

The Committee of the Regions is informed when
the Economic and Social Committee is consulted
and it may also issue an opinion on the matter if it
considers that regional interests are involved.

2. General practice

As a general rule the Committee of the Regions may
issue an opinion whenever it sees fit. The Committee
has, for instance, issued opinions on its own
initiative in the following areas: small and medium-
sized enterprises (SMEs), trans-European networks,
tourism, structural funds, health (fight against drugs),
industry, urban development, training programmes
and the environment.

- Udo Bux

17/06/2014 10:30:39



72

1.3.15.

The European Investment Bank (EIB) furthers the objectives of the European
Union by providing long-term project funding, guarantees and advice. It
supports projects both within and outside the EU. Its shareholders are the
Member States of the EU. The EIB is the majority shareholder in the European
Investment Fund (EIF) and constitutes with the latter the EIB Group.

« Articles 308 and 309 of the Treaty on the
Functioning of the European Union (TFEU).
Further provisions regarding the EIB are
contained in Articles 15, 126, 175, 209, 271,
287,289, 343 TFEU;

Protocol (No 5) on the Statute of the European
Investment Bank, and Protocol (No 28) on
Economic, Social and Territorial Cohesion,
appended to the Treaty on European Union
(TEU) and the Treaty on the Functioning of the
European Union (TFEU).

According to Article 309 TFEU the task of the
EIB is to contribute to the balanced and steady
development of the internal market in the interest
of the Union. It shall in all sectors of the economy
facilitate the funding of projects:

for developing less-developed regions;

. for modernising or converting undertakings or
for developing new activities;

. of common interest to several Member States.

It shall also contribute to the promotion of
economic, social and territorial cohesion in the
Union (Article 175 TFEU and Protocol No 28).
In addition, it supports the implementation of
measures outside the European Union supporting
the development cooperation policy of the Union
(Article 209 TFEU). Furthermore, it supports the
implementation of the Europe 2020 objectives.
Hence, the EIB plays an important role in
generating new growth and assists in overcoming
the economic crisis.

A. Resources

In pursuit of its objectives the EIB has recourse
mainly to its own resources and the capital markets
(Article 309 TFEU).

1. Own resources

The own resources are provided by the members
of the EIB, i.e. the Member States (Article 308
TFEU). The contribution to the capital of each
individual Member State is laid down in Article 4 of
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the Statute and is calculated in accordance with its
economic weight. In order to strengthen the EIB’s
role in financing the economy and support growth
in the Union, the June 2012 European Council
recommended an increase of the subscribed
paid-in capital by EUR 10 billion. The EIB Board of
Governors decided unanimously (Article 4(3) of
the Statute) on this increase of capital which took
effect on 31 December 2012. Hence, the subscribed
capital increased in total to EUR 242.4 billion and
the subscribed and paid-in capital increased by
EUR 10 billion to EUR 21.6 billion. The increased
paid-in capital is expected to enable the EIB to
lend in the next three years additionally about
EUR 60 billion, initiating new projects of about
EUR 180 billion.

2. Capital market

The EIB raises the greater part of its lending
resources from international capital markets,
mainly through bond issuing. It is one of the
largest supranational lenders. In order to acquire
cost-efficient funding an excellent credit rating
is important. The major credit rating agencies
attribute currently the highest rating to the EIB,
reflecting the quality of the EIB loan portfolio.
Borrowing activities amounted in 2012 to
approximately EUR 71 billion. The majority of this
was raised in the core currencies (EUR, GBP and
uUsD).

B. Instruments

The EIB uses a wide range of different instruments,
but mainly loans and guarantees. However,
various other more innovative instruments with a
higher risk profile have been developed. Further
instruments will be designed, also in cooperation
with other Union institutions. The financing
provided by the EIB might also be combined with
financing by other EU sources (‘blending’). Besides
providing project financing, the EIB is giving
advice.

Lending is mainly provided in the form of direct
loans or intermediate loans. Direct project loans
are subject to certain conditions, e.g. the total
investment costs must exceed EUR 25 million and
the loan can only cover up to max. 50% of the
project costs. Intermediate loans comprise lending
to local banks or other intermediaries which in turn
support the final recipient. Regarding the regional
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distribution, the majority in lending (‘signatures’)
in 2012 (in total EUR 52.2 billion), took place in the
European Union (EUR 44.8 billion).

In order to create additional financing for large
infrastructure projects in the European Union
especially in the key sectors of energy, transport
and information technology, the ‘Europe 2020
Project Bond Initiative’ was created. A pilot
phase, exploring the feasibility of the concept,
started in summer 2012. Due to its experience
and knowledge, the EIB plays a key role in this
initiative. It implements this pilot phase by
providing so-called ‘credit enhancements’ in form
of subordinated debt instruments.

Besides providing long-term funding, the EIB also
gives infrastructure project advice. For instance, its
Joint Assistance to Support Projects in European
Regions (Jaspers) to new and future EU Member
States gives technical, economic and financial
advice for the whole project cycle in order to
optimise the use of Structural and Cohesion Funds.

Governance and structure

A. Governance

The EIB has legal personality according to Article
308 TFEU. It is directed and managed by a Board of
Governors, a Board of Directors and a Management
Committee (Article 6 of the Statute). An Audit
Committee audits the activities of the Bank (Article
12 of the Statute).

1. The Board of Governors

a. Composition

The Board of Governors consists of the ministers
designated by the Member States (Article 7(1) of
the Statute).

b. Role

The Board of Governors lays down general
directives for the credit policy of the Bank and
ensures its implementation (Article 7(2) of the
Statute). According to Article 7(3) of the Statute
the Board of Governors is required to:

« decide whether to increase the subscribed
capital;

- determine the principles applicable to
financing operations undertaken within the
framework of the Bank’s task;

« exercise the prescribed powers for the
appointment and compulsory retirement of
the members of the Board of Directors and of
the Management Committee;

- take decisions in respect of the granting of
finance for investment operations to be carried
out, in whole or in part, outside the EU;
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- approve the annual report of the Board of
Directors, the annual balance sheet and profit
and loss account and the rules of procedure of
the Bank.

Itappoints the six members of the Audit Committee
(Article 12(1) of the Statute), the Board of Directors
(Article 9(2) of the Statute) and the Management
Committee (Article 11(1) of the Statute).

2. The Board of Directors

a. Composition

The Board of Directors consists of 28 directors
and 18 alternate directors. The directors are
appointed by the Board of Governors for five years,
one nominated by each Member State, and one
nominated by the Commission (Article 9(2) of the
Statute).

b. Role (Article 9 of the Statute)

The Board of Directors takes decisions in respect
of:

« granting finance, in particular in the form of
loans and guarantees;

- raising loans;

- fixing the interest rates on loans granted and
the commission and other charges.

It ensures that the Bank is properly run; it ensures
that the Bank is managed in accordance with the
provisions of the Treaties and of the Statute and
with the general directives laid down by the Board
of Governors.

3. The Management Committee
a. Composition

The Management Committee consists of a
President and eight Vice-Presidents appointed for
a period of six years by the Board of Governors
on a proposal from the Board of Directors. Their
appointments are renewable (Article 11(1) of the
Statute).

b. Role

The Management Committee is responsible for
the day-to-day business of the Bank, under the
authority of the President and the supervision of
the Board of Directors; it prepares the decisions
of the Board of Directors, and ensures that these
decisions are implemented (Article 11(3) of the
Statute).

4, The Audit Committee (Article
12 of the Statute)

a. Composition

The Audit Committee consists of six members,
appointed by the Board of Governors (Article 12(1)
of the Statute).
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b. Role

The Audit Committee annually checks that the
operations of the Bank have been conducted and
its books kept in a proper manner. To this end,
it verifies that the Bank’s operations have been
carried out in compliance with the formalities and
procedures laid down by this Statute and the Rules
of Procedure (Article 12(2) of the Statute).

It ascertains whether the financial statements, as
well as any other financial information contained
in the annual accounts drawn up by the Board of
Directors, give a true and fair view of the financial
position of the Bank (Article 12(3) of the Statute).
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B. Structure

In 2000 the EIB Group was established. The Group
consists of the EIB and the European Investment
Fund (EIF).

The European Investment Fund (EIF) was founded
in 1994. The EIF is set up as a public private
partnership (PPP) with three main shareholder
groups: the EIB, as majority shareholder (62.2%),
the Commission (30%) and several public and
private financial institutions (7.8%). The EIF
provides various forms of risk capital instruments,
e.g. venture capital. The lending focus of the EIF are
small and medium-sized enterprises (SMEs). The
EIF uses a wide range of innovative instruments in
order to enhance the access of SMEs to finance.
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1.3.16. The European Ombudsman

The European Ombudsman conducts inquiries into cases of maladministration
by European Union institutions or bodies, acting on his or her own initiative

or on the basis of complaints from EU citizens. The Ombudsman is appointed
by the European Parliament for the duration of the parliamentary term.

Legal basis

Articles 20, 24 and 228 of the Treaty on the
Functioning of the European Union (TFEU).

Objectives

Established by the Maastricht Treaty (1992) as one of
the aspects of European citizenship, the institution
of the European Ombudsman aims to:

- improve the protection of citizens in connection
with cases of maladministration by European
Union institutions or bodies;

« and thereby enhance openness and democratic
accountability in the decision-making and
administration of the EU’s institutions.

Achievements

As provided for in the Treaty, the Ombudsman’s
status and duties were spelt out by Parliament in
a decision of 9 March 1994 taken after consulting
the Commission and with the approval of the
Council (OJ L 113, 4.5.1994, p. 15 - amended by
EP decisions of 14 March 2002, OJ L 92, 9.4.2002,
p. 13 and of 18 June 2008, OJ L 189, 17.7.2008,
p. 25). The Ombudsman then adopted provisions
implementing that decision. The procedures for
appointing and dismissing the Ombudsman are laid
down in Rules 219 to 221 of Parliament’s Rules of
Procedure.

A. Status

1. Appointment

a. Requirements

« meet the conditions required for the exercise of
the highest judicial office in his or her country or
have the necessary expertise and experience to
properly fulfil the duties of the Ombudsman;

«  provideassurance of being entirelyindependent.
b. Procedure

Nominations are submitted to Parliament’s
Committee on Petitions, which considers their
admissibility. A list of admissible candidates is then
put to the vote in Parliament. Election is by secret
ballot on the basis of a majority of the votes cast.
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2. Term of office
a. Length

The Ombudsman is appointed by Parliament after
each European election for the duration of its
legislature. He or she may be reappointed.

b. Obligations
The Ombudsman

«must be entirely independent in the exercise of
his or her duties in the interests of the Union and
its citizens;

«may not seek or take instructions from any body
or organisation;

«must refrain from any act incompatible with his
or her office;

+ may not engage in any other political,
administrative or professional occupation,
whether gainful or not.

3. Dismissal

The Ombudsman may be dismissed by the Court of
Justice at the request of Parliament if he or she no
longer fulfils the conditions required for the exercise
of his or her duties or is guilty of serious misconduct.

B. Role

1. Scope

The Ombudsman deals with cases of
maladministration by European Union institutions
or bodies. The entry into force of the Lisbon Treaty
has extended the Ombudsman’s remit to include
the common foreign and security policy and the
activities of the European Council.

a. Maladministration may consist of administrative
irregularities, discrimination, the abuse of power,
refusal to disclose information, unfair delays, etc.

b. Exceptions
The following matters are not included:

« action by the Court of Justice and the General
Court;

« complaints against local, regional or national
authorities, which are the responsibility of
the EU Member States (ministries, general
government, municipal, general or regional
councils), even when these complaints refer to
matters connected to the European Union;
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-« actions by national courts or ombudsmen: the
European Ombudsman does not serve as a
court of appeal against decisions taken by these
bodies;

- any cases which have not previously been
through the appropriate  administrative
procedures within the organisations concerned;

« cases dealing with labour relations between
European Union bodies and their staff, unless
the opportunities for internal applications and
appeals have been exhausted;

« complaints against businesses or individuals.

2. Referrals

The Ombudsman conducts inquiries for which
he or she finds grounds either on his or her own
initiative or on the basis of complaints submitted by
EU citizens or any natural or legal person residing
or having their registered office in a Member State,
either directly or through a Member of the European
Parliament, except where the alleged facts are or
have been the subject of legal proceedings.

3. Powers of enquiry
The Ombudsman can request information from:

- institutions and bodies, which must comply and
provide access to the files concerned, unless
they are unable to do so on duly substantiated
grounds of secrecy;

. officials and other staff of said institutions
and bodies, who are required to testify at the
request of the Ombudsman, although speaking
on behalf of and under instruction from their
administrations and continuing to be bound by
their duty of professional secrecy;

« the Member States’ authorities, which must
comply unless such disclosure is prohibited by
law or regulation; even in such cases, however,
the Ombudsman can obtain the information on
the understanding that it will not be passed on.

If the Ombudsman does not obtain the assistance
requested, he or she informs Parliament, which
takes appropriate action. The Ombudsman can
also cooperate with his or her counterparts in the
Member States, subject to the provisions of the
national law concerned. If the information appears
to relate to a matter of criminal law, however, the
Ombudsman immediately notifies the competent
national authorities and the EU institution to which
the official or member of staff is answerable.

4. Outcome of inquiries

Wherever possible, the Ombudsman acts in concert
with the institution or body concerned to find a
solution satisfactory to the complainant. Where the
Ombudsman establishes that maladministration has
occurred, the matter is referred to the institution or
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body concerned, which then has three months in
which to inform the Ombudsman of its views. The
Ombudsman then forwards a report to Parliament
and the institution or body concerned on the
outcome of the inquiry. Finally, the Ombudsman
informs the complainant of the result of the inquiry,
the opinion delivered by the institution or body
concerned and any personal recommendations.

C. Administration

The Ombudsman is assisted by a secretariat, whose
staff are subject to the rules of the European civil
service. The Ombudsman appoints the head of the
secretariat.

D. Activities

The first Ombudsman, Jacob Séderman, served two
terms of office, from July 1995 to 31 March 2003.
During that time, his office received more than
11000 complaints, of which about 30% were
declared admissible. In more than 5 000 cases, the
complaints were passed on to a competent body
or the citizens concerned were advised whom to
contact for help. Almost 1 500 investigations were
opened, including 19 on the Ombudsman’s own
initiative. In more than 500 cases, the institution in
question settled the matter in the complainant’s
favour. In more than 200 cases, a critical remark was
issued to promote better administration in similar
situations in the future. Increasing use has been
made of amicable solutions, recommendations and
special reports. In only a handful of cases have the
institutions rejected the Ombudsman’s proposals. In
about 700 cases, the Ombudsman decided that no
maladministration had occurred.

The Code of Good Administrative Behaviour
(approved by Parliament in 2001) is a procedural
code which takes account of the principles of
European administrative law contained in the case
law of the Court of Justice and also draws inspiration
from national laws. The Ombudsman uses this
code when investigating whether there has been
maladministration, drawing on its provisions in his
or her inquiries. In addition, the Code acts as a guide
and a resource for EU officials, encouraging the
highest standards of administration.

At the plenary sitting of 15 January 2009, Nikiforos
Diamandouros (one of three candidates) was re-
elected as European Ombudsman by Parliament
for the remainder of the current parliamentary
term (following a first term in office which began
in April 2003). On 14 March 2013 Mr Diamandouros
resigned with effect from 1 October 2013. The
former Irish Ombudsman, Emily O'Reilly, following
her election by the European Parliament during the
July 2013 part-session, took up office as European
Ombudsman on 1 October 2013.
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E. Revision of the Ombudsman’s Statute

On 11 July 2006, the Ombudsman submitted
a proposal to the President of Parliament on
adjustments to the Ombudsman’s Statute. The
Committee on Petitions supported this proposal in
its report on the Ombudsman’s 2005 Annual Report
(resolution of 16 November 2006) and Parliament
approved the report proposing amendments to the
Statute on 22 April 2008. These amendments were
approved by the Council. They seek primarily to:

+ enable the Ombudsman to consult any
document that he or she needs in the course
of an inquiry by doing away with the secrecy
exception, while clarifying and strengthening
the provisions concerning the Ombudsman’s
duty to maintain the confidentiality of
documents disclosed to him or her;

« extend the arrangements on cooperation with
the European Ombudsman (already established
with national ombudsmen) to the bodies in
charge of promoting and protecting human
rights in the Member States;

- amend the wording of the provision concerning
the testimony of officials who do not speak on
a personal basis, but as officials (the original
formulation referred to speaking ‘in accordance
with instructions from their administrations’);

+ ask the Ombudsman to notify the European
Anti-Fraud Office (OLAF) if in the course of
inquiries he or she receives information that
might fall within OLAF's remit.
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Role of the European Parliament

Although entirely independent in the exercise of his
or her duties, the Ombudsman is a parliamentary
ombudsman. This is why Article 228 TFEU s cited
in Chapter 1, which deals with the European
Parliament. The Ombudsman has very close
relations with Parliament, which has sole power
to appoint and dismiss him or her, lays down rules
governing the exercise of his or her duties, assists
with investigations and receives his or her reports.
The Committee on Petitions, on the basis of the
Rules of Procedure (Rule 215 and Annexes VI and
X, No XIX), draws up a report every year on the
Annual Report on the Ombudsman’s activities. In
these reports, it has repeatedly emphasised that the
European Ombudsman and national and regional
counterparts should work with the Commission
and Parliament to ensure that what emerges from
current revisions of the treaties increases as much
as possible the European Union’s transparency and
accountability. Inits resolution adopted in November
2010 on the basis of a report by the Committee on
Petitions on the Ombudsman’s activities in 2009,
Parliament pointed out that the most common
allegations of maladministration concerned a
lack of transparency. Parliament considers that
the term ‘maladministration” should continue to
be interpreted broadly, so as to cover not only
infringements of legal rules or general principles
of European administrative law, but also instances
where an institution fails to act consistently and in
good faith, or fails to take account of the legitimate
expectations of citizens.

- Udo Bux
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1.4.

1.4.1.

The Member States of the European Union have agreed, as a result of their
membership of the EU, to transfer some of their powers to the EU institutions
in specified policy areas. Thus, EU institutions make supranational binding
decisions in their legislative and executive procedures, budgetary procedures,
appointment procedures and quasi-constitutional procedures.

The Treaty of Rome gave the Commission powers
of proposal and negotiation, mainly in the fields
of legislation and external economic relations, and
allocated powers for decision-making to the Council
or, in the case of appointments, representatives of
the Member States’ governments. It gave Parliament
a consultative power. Parliament’s role has gradually
grown, in the budgetary domain with the reforms
of 1970 and 1975, in the legislative domain with the
Single European Act and all the following Treaties, in
the first place the Treaty of Maastricht introducing
codecision with the Council, which also increased
Parliament’s role in appointments. Furthermore, the
Single European Act gave Parliament the power to
authorise ratification of accession and association
treaties; Maastricht extended that power to other
international treaties of certain kinds. The Treaty of
Amsterdam made substantial progress down the
road to democratising the Community, by simplifying
the codecision procedure, extending it to new areas
and strengthening Parliament’s role in appointing
the Commission. Following this approach, the Treaty
of Nice considerably increased Parliament’s powers.
On the one hand, the codecision procedure (in which
Parliament has the same powers as the Council) was
applied to almost all new areas where the Council
was entitled to decide by qualified majority. On the
other hand, Parliament acquired the same powers
as the Member States in terms of referring matters
to the Court of Justice. The Treaty of Lisbon is a
further qualitative step towards full equality with the
Council in EU legislation and finance.
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A. Ordinary legislative procedure
(Article 289 and 294 TFEU)

1. Scope

The Lisbon Treaty added 40 further legal bases, in
particular in the area of justice, freedom and security
and in agriculture, under which the Parliament now
decides on legislative acts on equal footing with the
Council. Hence, the ordinary legislative procedure,
formerly called the codecision procedure, applies
to 85 legal bases. The ordinary legislative procedure
includes qualified majority voting (QMV) in the
Council (Article 294 TFEU). However, it does not
apply to several important areas, for example fiscal
policy concerning direct taxation or transnational
aspects of family law, which require unanimity in the
Council.

2. Procedure

The ordinary legislative procedure follows the same
steps as the former codecision procedure. However,
the wording of the TFEU has changed considerably,
notably to underline the equal role of Council and
Parliament in this procedure.

a. Commission proposal

b. First reading in Parliament

Parliament adopts its position by a simple majority.
c¢. Firstreading in the Council

The Council adopts its position by QMV.

In the fields of social security and police and judicial
cooperation in criminal matters, the proposal can be
submitted to the European Council at the request of
one Member State (Articles 48 and 82 TFEU), and this
suspends the ordinary legislative procedure until
the European Council reassigns the matter to the
Council (at the latest after four months). In the case of
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Article 82, at least nine Member States may decide to
continue deliberations under enhanced cooperation
(Article 20 TEU and Article 326-334 TFEU).

If the Council approves Parliament’s position, the
act is adopted in the wording which corresponds to
Parliament’s position.

d. Secondreading in Parliament

Parliament receives the Council’s position and has
three months to take a decision. It may thus:

« approve the proposal as amended by Council
or take no decision; in both cases, the act as
amended by the Council is adopted;

- reject the Council's position by an absolute
majority of its Members; the act is not adopted
and the procedure ends;

- adopt, by an absolute majority of its Members,
amendments to the Council’s position, which are
then put to the Commission and the Council for
their opinion.

e. Second reading in the Council

«  If the Council, voting by a qualified majority on
Parliament’s amendments, and unanimously on
those on which the Commission has delivered
a negative opinion, approves all of Parliament’s
amendments no later than three months after
receiving them, the act is adopted.

«  Otherwise, the Conciliation Committee is
convened within six weeks.

f.  Conciliation

«  The Conciliation Committee consists of an
equal number of Council and Parliament
representatives, assisted by the Commission. It
considers the positions of Parliament and the
Council and has six weeks to agree on a joint text
supported by a QMV of Council representatives
and a majority of Parliament’s representatives.

«  The procedure stops and the act is not adopted
if the Committee does not reach agreement on a
joint text by the deadline.

« Ifit does so, the joint text is sent to the Council
and Parliament for approval.

g. Conclusion of the procedure (third reading)

«  The Council and Parliament have six weeks to
approve the joint text. The Council acts by a
qualified majority and Parliament by a majority
of the votes cast.

« Theactis adopted if the Council and Parliament
approve the joint text.
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- Ifeither of the institutions has not approved it by
the deadline, the procedure stops and the act is
not adopted.

Over the past few years, the number of first reading
agreements based on informal negotiations
between the Council and Parliament has significantly
increased.

Some bridge clauses allow the European Council to
extend the application of the ordinary procedure to
areas exempted from it (for example social policy:
Article 153(2)).

B. Consultation procedure

Before taking a decision, the Council must take note
of the opinion of Parliament and, if necessary, of
the European Economic and Social Committee and
the Committee of the Regions. It is required to do
s0, as the absence of such consultation makes the
act illegal and capable of annulment by the Court
of Justice (see judgment in Cases 138 and 139/79).
When the Council intends to substantially amend
the proposal, it is required to consult Parliament
again (judgment in Case 65/90).

C. Consent procedure

1. Scope

As a result of the entry into force of the Lisbon Treaty,
the consent procedure applies in particular to the
horizontal budgetary flexibility clause, as specified
in Article 352 TFEU (former Article 308 TEC). Other
examples are action to combat discrimination
(Article 19(1) TFEU) and membership of the Union
(Articles 49 and 50 TEU). In addition, Parliament’s
consent is required for association agreements
(Article 217 TFEU), accession of the Union to the
ECHR (Article 6(2) TEU), and agreements establishing
a specific institutional framework entailing major
budgetary implications or concerning areas where
the ordinary legislative procedure applies (Article
218(6) TFEU).

2. Procedure

Parliament considers a draft act forwarded by the
Council; it decides whether to approve the draft
(it cannot amend it) by an absolute majority of the
votes cast. The Treaty does not give Parliament any
formal role in the preceding stages of the procedure
to consider the Commission proposal, but as a result
of interinstitutional arrangements it has become
the practice to involve Parliament informally (see
Parliament’s Rules of Procedure).
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A. Parliament elects the President
of the Commission (Article
14(1) TEV) (see also 1.3.8).

B. The European Council, acting by
qualified majority, appoints the High
Representative for Foreign Affairs and
Security Policy (Article 18(1) TEU).

C. The Council, acting by qualified
majority, adopts:

« thelistof the other persons whom it proposes for
appointment as Members of the Commission, by
common accord with the President-elect (Article
17(7) TEV).

D. The Council adopts the list of

« the members of the Court of Auditors (Article
286 TFEU), after consulting Parliament and in
accordance with the proposals put forward by
the Member States;

members and alternate members of the
Committee of the Regions and the European
Economic and Social Committee, drawn up in
accordance with the proposals made by each
Member State (Articles 301, 302 and 305 TFEU).

E. Parliament elects the European
Ombudsman (Article 228 TFEU).

Having gained legal personality, the Union can now
conclude international agreements (Article 218
TFEU). The Lisbon Treaty requires the consent of the
European Parliament in any agreements concluded
in the field of the Common Commercial Policy as
well as in all fields whose policies would fall under
the ordinary legislative procedure within the EU.
The Council decides by QMV, with the exception of
association and accession agreements, agreements
risking to prejudice the Union’s cultural and linguistic
diversity, and agreements in fields where unanimity
would be required for the adoption of internal acts.

«  Procedure: The Commission or the High
Representative of the Union for Foreign
Affairs and Security Policy (HR) presents
recommendations to the Council, the Council
defines the mandate for the negotiations and
nominates the Union negotiator (from the
Commission or the HR) to conduct negotiations.
The European Parliament must be immediately
and fully informed at all stages of the procedure
(Article 218(10).
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«  Decision: Council, by QMYV, except in the fields
mentioned above.

+  Parliament’s role: consent for most agreements
(see above), consultation for agreements falling
exclusively in the field of foreign and security

policy.

A. System of own resources (Article 311 TFEU)
«  Proposal: Commission;
«  Parliament’s role: consultation;

«  Decision: Council, unanimously, subject
to adoption by the Member States in
accordance with their respective constitutional
requirements.

B. Provisions for election of Parliament by
direct universal suffrage (Article 223 TFEU)

»  Proposal: Parliament;

+  Decision: Council, unanimously after obtaining
Parliament’s consent and recommending the
proposal to the Member States for adoption
according to their constitutional requirements.

C. Adoption of the Statute for Members
of the European Parliament (Article
223(2) TFEU) and the Statute for the
Ombudsman (Article 228(4) TFEU)

«  Proposal: Parliament;
» Commission’s role: opinion;

« Council’s role: consent (by qualified majority
except in relation to rules or conditions
governing the tax arrangements for Members
or former Members, in which case unanimity
applies);

+  Decision: Parliament.

D. Amendment of the protocol on the Statute
of the Court of Justice (Article 281 TFEU)

«  Proposal: Court of Justice (with consultation
of the Commission) or Commission (with
consultation of the Court of Justice);

« Decision: Council and Parliament (ordinary
legislative procedure).

At the 2000 Intergovernmental Conference (IGC),
Parliament made several proposals to extend the
areas to which the ordinary legislative (formerly
‘codecision’) procedure would apply. Parliament
also repeatedly voiced its opinion that, if there was
a change from unanimity to qualified majority, co-
decision should apply automatically. The Treaty of
Nice endorsed this position but did not fully align

17/06/2014 10:30:39



1.4. DECISION-MAKING PROCEDURES

qualified majority and codecision. As a result, the
issue of simplifying procedures was one of the key
elements addressed at the Convention on the Future
of Europe. It was proposed that the cooperation
and consultation procedures be abolished, that the
codecision procedure be simplified and extended
to cover the entire legislative field, and that the
assent procedure be limited to the ratification
of international agreements. Many of these
improvements were implemented by the Lisbon
Treaty (1.1.5).

With regard to appointments, the Treaty of Lisbon
failed to put an end to the wide range of different
procedures, although some streamlining was
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achieved. Unanimity is still applied in some cases,
and tends to cause political disputes and reduces
the influence of Parliament. Progress was achieved
in particular after the entry into force of the Treaty
of Nice, with the move from unanimity to qualified
majority for the appointment of the Commission
President. The Lisbon Treaty provides, in addition,
for the election of the Commission President by
Parliament. The appointment of the President-elect,
after appropriate consultations of Parliament, must
take due account of the results of the European
elections. This highlights the political legitimacy and
accountability of the European Commission.

- FErika Schulze
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1.4.2.

In the Common Foreign and Security Policy and in several other fields such as enhanced
cooperation, certain appointments or treaty revision, the decision-making procedure

is different from the one provided in supra-national decision-making, notably
European legislation. The dominant feature in these fields is a stronger component

of intergovernmental cooperation and Member State involvement. The challenge of
the public debt crisis has provoked an increased use of such decision mechanisms,
notably in the creation of aid packages for Member States in financial difficulties.

Articles 21-46, 48 TEU; Articles 2(4), 215, 218, 220,
221 TFEU.

Procedure for amendment of
the Treaties (Article 48 TEU)

Proposal: any Member State, the Parliament or
the Commission;

Commission’srole:consultationand participation
in the intergovernmental conference;

European Parliament’s role: consultation before
the intergovernmental conference is convened
(the conferences themselvesinvolved Parliament
on an ad hoc basis but with increasing influence:
for some time it was represented either by its
President or two of its Members; at the last
intergovernmental conference it provided three
representatives);

Role of the Governing Council of the European
Central Bank: consultation in the event of
institutional changes in the monetary field;

Decision: common accord of the governments
on amendments to the Treaties, which are
then put to the Member States for ratification
in accordance with their constitutional
requirements; before that a decision by the
European Council is required, by a simple
majority, on whether or not to convene a
convention, after consent of the Parliament.

Procedure for the activation
of passerelle clauses

European Council: activates and decides,
unanimously, on the use of the general passerelle
clause (Article 48 TEU) and the specific passerelle
for the Multiannual Financial Framework (Article
312 TFEU). Any national parliament has a right of
veto for the general clause;

Council: Other bridge clauses can be decided by
the Council, acting unanimously or by qualified
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D.

majority, depending on the relevant treaty
provision (Article 31 TEU, Articles 81, 153, 192,
333 TFEU).

Accession procedure (Article 49 TEU)

Applications: from any European State which
complies with the Union’s principles (Article 2
TEU); notification of national parliaments and
European Parliament; the European Council
agrees on conditions of eligibility;

Commission’s role: consultation; it takes an active
partin preparing and conducting negotiations;

European Parliament’s role: consent, by an
absolute majority of its component Members;

Decision: by the Council, unanimously; the
agreement between Union Member States
and the applicant State, setting out the terms
of accession and the adjustments required, is
put to all the Member States for ratification
in accordance with their constitutional
requirements.

Sanctions’ procedure for a serious and
persistent breach of Union principles
by a Member State (Article 7 TEU)

Main procedure

Proposal for a decision determining the
existence of a serious and persistent breach: one
third of the Member States or the Commission;

European Parliament’s consent: adopted
by a two-thirds majority of the votes cast,
representing a majority of its Members (Rule
74(3) of the EP Rules of Procedure);

Decision determining the existence of a breach:
adopted by the European Council, unanimously,
without the participation of the Member State
concerned, after inviting the State in question to
submit its observations on the matter;

Decision to suspend certain rights of the
State concerned: adopted by the Council by a
qualified majority (without the participation of
the Member State concerned).
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2. TheTreaty of Nice supplemented this
procedure with a precautionary system

«  Proposal for a decision determining a clear risk
of a serious breach of Union principles by a
Member State: on the initiative of one third of
the Member States, of the Commission or of the
European Parliament;

«  European Parliament’s consent: adopted
by a two-thirds majority of the votes cast,
representing a majority of its Members;

« Decision: adopted by the Council by a four-
fifths majority of its members, after hearing
the State in question. The Council can address
recommendations to the Member State before
taking such a decision.

E. Enhanced cooperation procedure

1. Generalrules (Article 20 TEU,
Article 329(1) TFEU)

«  Proposal: exclusive right of the Commission;
Member States which intend to establish
enhanced cooperation can address a request to
the Commission to that effect;

«  European Parliament’s role: consent;

«  Decision: by the Council, acting by a qualified
majority.

2. Cooperation in the field of CFSP
(Article 329(2) TFEU)

« Application to the Council by the Member States
concerned;

«  Proposal forwarded to the High Representative
for Foreign Affairs and Security Policy (HR), who
gives an opinion;

« Information of the European Parliament;
«  The Council acts by unanimity.

A similar procedure exists for initiating a structured
cooperation in defence policy introduced by the
Lisbon Treaty (6.1.2).

F. Procedure for decisions in foreign affairs

The Lisbon Treaty abolished the three-pillar structure
of the previous treaties but kept foreign policy
separate from the other EU policies. The objectives
and provisions of CFSP are part of the Treaty on
European Union. They are now better drafted and
more coherent than in the previous treaties.

A major institutional change is the creation of the
office of the HR, who is assisted by a new External
Action Service and can propose initiatives in CFSP.
CFSP has been integrated into the Union framework
but follows specific rules and procedures (Article
24(2) TEU).

«  Proposal: any Member State, the HR or the
Commission (Article 22 TEU);
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» European Parliament’s role: regularly informed
by the Presidency and consulted on the
main aspects and basic choices. Under the
interinstitutional agreement on financing the
CFSP, this consultation process is an annual
event on the basis of a Council document;

+  Decision: European Council or Council, acting
unanimously. The European Council defines
the priorities and strategic interests of the EU;
the Council takes decisions or actions. The HR
and the Member States put into effect these
decisions, making use of national or Union
resources. The President of the European Council
can convene an extraordinary meeting of the
European Council if international developments
SO require.

G. Financial crisis management (4.2.3)

The advent of grave financial difficulties in some
Member States in 2010 has made it necessary to
come to their rescue in different guises. Some
components of the aid package are managed by
the Union, for instance the European Financial
Stabilisation Mechanism. The major parts, notably
the contributions to the European Financial Stability
Fund (EFSF), are paid directly by the Member States.
The EFSF is a ‘special purpose vehicle’ created by an
intergovernmental agreement among euro area
Member States. Hence the decisions required for
such intergovernmental measures had to be taken
at the level of the European Council, or the heads
of state or government of the Eurogroup, including
ratification in the Member States according to their
national constitutional requirements. Two important
reasons for this development are the no-bail-out
clause (Article 125 TFEU) and the resistance of some
national constitutional courts to a further transfer
of financial and budgetary powers to the European
Union.

An amendment of Article 136 TFEU (economic
policy coordination) was adopted by the European
Council on 25 March 2011, under the simplified
treaty revision procedure, without convening a
convention (European Council Decision 2011/199/
EVU). It will enter into force in April 2013 and
thus enable the operation of permanent crisis
prevention mechanisms such as the European
Stability Mechanism (ESM). The latter was created
by an intergovernmental treaty between the
members of the euro area which entered into force
on 27 September 2012. Voting procedures on its
executive board include a so-called ‘emergency
procedure’ which provides for a qualified majority of
85% in case the Commission and the ECB conclude
that an urgent decision related to financial assistance
is needed. Finally, an international Treaty on Stability,
Coordination and Governance in the Economic and
Monetary Union has been drawn up by Member
State governments and entered into force on
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1 January 2013, after 12 contracting parties whose
currency is the euro deposited their instrument of
ratification.

H. Appointments

«  The European Council, acting by a qualified
majority, appoints the President, Vice-President
and other four members of the Executive
Board of the European Central Bank, on a
recommendation by the Council and after
having consulted the Parliament (Article 283(2)
TFEU.

«  The Governments of the Member States appoint
by common accord the judges and advocates-
general of the Court of Justice and the General
Court (formerly Court of First Instance, Article
19(2) TEV).

In the run-up to the 1996 Intergovernmental
Conference, Parliament had already called for
‘communitisation’ of the second and third pillars,
so that the decision-making procedures applicable
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under the Treaty establishing the European
Community also applied to them. The entry into
force of the Treaty of Nice on 1 February 2003
brought some progress on this dossier in that it
made the qualified majority procedure generally
applicable and, in particular, extended it to the
second and third pillars.

After Parliament’s continued efforts during the
European Convention to make the former second
and third pillars part of the Union’s structure (1.1.4),
the Lisbon Treaty extends supranational decision-
making to the former third pillar (justice and home
affairs) and introduces a coherent institutional
framework for foreign and security policy, with
important innovations such as the long-term
President of the European Council and the High
Representative.

In view of an increasing inter-governmentalisation
of economic and fiscal governance, the Parliament
played its part in ensuring appropriate participation
of EU institutions in the negotiations on the
international treaty mentioned under G.
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1.4.3.

The budgetary procedure

Since the Treaties of 1970 and 1975, the Parliament’s role in the budgetary
process has been progressively enhanced. The Lisbon Treaty gave the
Parliament, together with the Council, equal say over the whole EU budget.

Legal basis

« Article 314 of the Treaty on the Functioning of
the European Union (TFEU) and Article 106a of
the Treaty establishing the European Atomic
Energy Community;

« Articles 36 to 52 of the Financial Rules
(Regulation (EU, Euratom) No 966/2012 of the
European Parliament and the Council of 25
October 2012 on the financial rules applicable to
the general budget of the Union and repealing
Council Regulation (EC, Euratom) No 1605/2002
,0JL298,26.10.2012;

+ Interinstitutional Agreement (lIA) between
the European Parliament, the Council and
the Commission on budgetary discipline, on
cooperation in budgetary matters and on sound
financial management approved by Parliament
on 19 November 2013 and by Council on
2 December 2013 (OJ C 373, 20.12.2013),
following the political agreement reached
between the Presidents of Parliament, the
Council and the Commission on 27 June 2013.

Objectives

The exercise of budgetary powers consists in
establishing both the overall amount and the
distribution of annual EU expenditure and the
revenue necessary to cover it, and in exercising
control over the implementation of the budget. The
budgetary procedure itself involves the preparation
and adoption of the budget. (See 1.5.1 for details
on EU revenue and expenditure, 1.5.2 for details on
MFF, 1.5.3 for details on implementation and 1.5.4
for details on budgetary control.)

Description

A. Background

The European Parliament (EP) and Council together
form the budgetary authority. Prior to 1970,
budgetary powers were vested in the Council alone;
the EP had only a consultative role. The Treaties of
22 April 1970 and 22 July 1975 increased the EP’s
budgetary powers:

« the 1970 Treaty whilst maintaining Council’s
right to the last word on ‘compulsory
expenditure’ related to Treaty obligations or
from acts adopted in accordance with the Treaty,
gave the EP the last word on ‘non-compulsory
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expenditure’ which initially amounted to 8% of
the budget;

- the 1975 Treaty gave the Parliament the right to
reject the budget as a whole.

Until the Lisbon Treaty, the Council and the EP
each engaged in two readings in the course of
the budgetary procedure, at the end of which the
Parliament could either adopt the budget or reject
it as a whole.

No substantial modifications were introduced
by subsequent Treaties until the major changes
brought by the Treaty of Lisbon. The Treaty of
Lisbon introduced a simpler and more transparent
budgetary procedure (budgetary codecision). The
modifications derive mainly from the elimination of
the distinction between compulsory expenditure
and non-compulsory expenditure, allowing for
equal treatment of all expenditure under the same
procedure. The procedure is further simplified, as
there will be only one reading in each institution,
based on the draft budget presented by the
Commission.

B. The stagesin the procedure

Article 314 of the TFEU sets out the stages and
time-limits which must be respected during the
budgetary procedure. However, the institutions
agree a 'pragmatic’ calendar each year in due time
before the start of the budgetary procedure based
on the present practice.

1. Stage one: establishment of the
draft budget by the Commission

The EP and the Council lay down guidelines on the
priorities for the budget. The Commission draws
up the draft budget and forwards it to the Council
and the EP by 1 September at the latest (according
to Article 314(2) TFEU, but by the end of April or
beginning of May according to the pragmatic
timetable). The European Commission may modify
the draft budget at a later stage to take account of
new developments, but not later than the point at
which the Conciliation Committee (see below) is
convened.

2. Stage two: establishment of the Council’s
position on the draft budget

The Council adopts its position on the draft budget
and forwards it to the EP by 1 October at the latest
(according to Article 314(3) TFEU, but by the end
of July according to the pragmatic timetable). The
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Council shall inform the EP in full of the reasons
which led it to adopt its position.

3. Stage three: the Parliament’s reading

The EP has 42 days in which to react. Within that
period, it may either approve Council’s position
or decline to take a decision, in which case the
budget is deemed finally adopted, or else the EP can
adopt amendments by a majority of its component
members, in which case the amended draft shall be
referred back to the Council and to the Commission.
The President of the EP, in agreement with the
President of the Council, shall then immediately
convene a meeting of the Conciliation Committee.

4. Stage four: meeting of the Conciliation
Committee and adoption of the budget

From the day on which itis convened the Conciliation
Committee (composed of the representatives of the

The approval process of Conciliation’s joint text

members of the Council and an equal number of
representatives of the EP) has 21 days to agree on a
jointtext. For that, a decision by a qualified majority of
the members of the Council or their representatives
and by a majority of the representatives of the EP
is required. The Commission shall take part in the
Conciliation Committee’s proceedings and take all
necessary initiatives with a view to reconciling the
positions of the EP and the Council.

Should the Conciliation Committee fail to find an
agreement on a joint text within the 21 days referred
to above, a new draft budget must be submitted by
the Commission. If the Conciliation Committee does
agree on a joint text within the deadline, then the EP
and the Council have 14 days from the date of that
agreement to approve the joint text. The following
table summarises the possible outcomes at the end
of these 14 days.

+ Common project adopted
+ _

N‘one """"""
+: adopted H+ """""
—: rejected None -

None: no decision taken N'Qne
+
N‘one """"""

the required majority, the position agreed in the joint text will be taken on board.

If the procedure is successfully completed, the
President of the EP declares that the budget has
been definitively adopted. In case no agreement
has been reached by the beginning of a financial
year, a system of provisional twelfths is put in
place until an agreement can be found. In this case
a sum equivalent to not more than one twelfth
of the budget appropriations for the preceding
financial year may be spent each month in respect
of any chapter of the budget. That sum shall not,
however, exceed one twelfth of the appropriations
provided for in the same chapter of the draft budget.
However, according to Article 315 TFEU, the Council
on a proposal by the Commission may authorise
expenditure in excess of one twelfth (in accordance
with Article 16 of the Financial Rules) unless the EP,
within 30 days, decides to reduce the expenditure
authorised by the Council.

5. Supplementary and amending budgets

In the event of unavoidable, exceptional or
unforeseen circumstances (in accordance with
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Article 41 of the Financial Rules), the Commission
may propose draft amending budgets amending
the adopted budget of the current year. These
amending budgets are subject to the same rules as
the general budget.

A. Powers conferred by Article
314 of the TFEU

In 1970, the EP gained the right to the last word
over non-compulsory expenditure. The proportion
of non-compulsory expenditure rose from 8% of
the budget in 1970 to more than 60% in the 2010
budget, the last year in which the distinction was
made. With the abolition of the distinction between
compulsory and non-compulsory expenditure
(TFEUV), the EP now has joint power with Council
over all expenditure in the budget. Indeed, the
position of the EP can even be considered stronger
than that of the Council since the latter may never
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impose a budget against the will of the EP, while the
EP may in some circumstances have the last word
and impose a budget against the will of the Council
(see supra B.4). However, this is rather unlikely, and
it would be more appropriate to say that, in general,
the new budgetary procedure is based on a genuine
(although specific) codecision between the EP and
the Council, on an equal footing, covering all the
expenses of the Union.

The EP has rejected the budget as a whole twice
(in December 1979 and in December 1984) since
gaining the power to do so in 1975. Under the new
rules agreed in the Lisbon Treaty, the Conciliation
Committee had twice not reached an agreement
(budgets for 2011 and 2013). In both cases, the
new draft budget presented by the Commission
reflecting the near-compromise in conciliation was
finally adopted. However, for the 2013 budget, the
European Parliament only agreed after signature, by
the three institutions, of joint statements regarding
payments.

The 2014 Budget was adopted within the deadlines
laid down by the Treaty (joint text agreed within 21
days of the Conciliation Committee).

B. The Interinstitutional Agreements
on budgetary discipline (lIA)
and the Multiannual Financial
Frameworks (MFF1.5.2)

Following repeated disputes concerning the
legal base for implementation of the budget, the
institutions adopted a joint declaration in 1982,
which also laid down measures designed to ensure
smoother completion of the budgetary procedure.
This was followed by a series of Interinstitutional
Agreements covering the following periods: 1988-
1992, 1993-1999, 2000-2006 and 2007-2013.
These successive agreements have provided an
interinstitutional reference framework for the annual
budgetary procedures and considerably improved
the way the budgetary procedure works.
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The current IIA entered into force on 23 December
2013 (0J C373,20.12.2013). It aims at facilitating the
annual budgetary procedure and to complement
the provisions of the MFF regulation — which has
become a binding regulation (with binding ceilings)
— notably on the special instruments outside
the MFF. Those provisions concern the following
special instruments: the Emergency Aid Reserve,
the European Union Solidarity Fund, the Flexibility
Instrument, the European Globalisation Adjustment
Fund and the Contingency Margin.

Although MFFs do not replace the annual budgetary
procedure, the Interinstitutional Agreements
have introduced a form of budgetary codecision
procedure, which allows the EP to assert its role as
a fully-fledged arm of the budgetary authority, to
consolidate its credibility as an institution and to
orientate the budget towards its political priorities.
The Lisbon Treaty and the Financial Rules also
stipulate that the annual budget must respect the
ceilings defined in the MFF, which must itself respect
the ceilings established in the decision on own
resources.

C. The European semester

On 7 September 2010 the Economic and Financial
Affairs Council approved the introduction of the
‘European semester. The European semester is
a six-month period every year during which the
Member States’ budgetary and structural policies
will be reviewed to detect any inconsistencies
and emerging imbalances. The aim is to reinforce
coordination while major budgetary decisions are
still under preparation. In addition to coordination
between national budgets, the European Parliament
is also working to exploit synergies and reinforce
coordination between national budgets and the EU
budget.

- Judith Lackner / Barbara Hermanowicz
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1.5.

1.5.1.

Budget revenue is determined by the Council after ratification by Member States’
parliaments. Budget expenditure is approved jointly by the Council and Parliament.

« Articles 310-325 and 352 of the Treaty on the

Functioning of the European Union and Articles
10643, 171-182 and 203 of the Treaty establishing
the European Atomic Energy Community;
Council Decision (EC, Euratom) No 436/2007
of 7 June 2007 on the system of the European
Communities’ own resources (OJ L 163,
23.6.2007, p. 17) (the revision of this decision,
the implementing measures and the regulation
for making own resources available is under way
on the basis of the Commission’s proposals of
2011, the draft legislative acts of the Council of
12 February 2014 and the legislative resolutions
of Parliament of 16 April 2013);

Council Regulation (EC, Euratom) No 105/2009/
EC of 26 January 2009 amending Regulation
(EC, Euratom) No 1150/2000/EC implementing
Decision 2000/597/EC, Euratom on the system
of the Communities’ own resources (OJ L 36,
5.2.2009, p. 36);

«  Council Regulation (EC, Euratom) No 2028/2004/

EC of 16 November 2004 amending Regulation
(EC, Euratom) No 1150/2000/EC implementing
Decision 94/728/EC, Euratom on the system
of the Communities’ own resources (OJ L 352,
27.11.2004, p. 1);

«  Regulation (EU, Euratom) No 966/2012 of the

European Parliament and of the Council of 25
October 2012 on the financial rules applicable
to the general budget of the Union and
repealing Council Regulation (EC, Euratom) No
1605/2002 (OJ L 298, 26.10.2012, p. 1);

+  Council Regulation (EU, Euratom) No 1311/2013

of 2 December 2013 laying down the multiannual
financial framework for the years 2014-2020
(OJL347,20.12.2013, p. 884);

The Interinstitutional Agreement of 2 December
2013 between the European Parliament, the
Council and the Commission on budgetary
discipline, on cooperation in budgetary matters
and on sound financial management (OJ C 373,
20.12.2013,p. 1).
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To provide the European Union with financial
autonomy within the bounds of budgetary
discipline.

While the European Coal and Steel Community
(ECSC) was granted its own resources from the start,
the European Economic Community (EEC) and the
European Atomic Energy Community (Euratom)
were initially financed by contributions from the
Member States. The Own Resources Decision
of 21 April 1970 provided the EEC with its own
resources. Own resources to cover annual payment
appropriations are currently limited to 1.23% of EU
GNI. As the budget must balance, expenditure is also
constrained by this ceiling.

1. ‘Traditional’ own resources

These were created by the Decision of 1970 and have
been collected ever since. In 2012 they represented
roughly 12% of total revenue. They consist of custom
duties, agricultural duties and sugar and isoglucose
levies.

2. TheVAT-based own resource

Although provided for in the Decision of 1970, this
resource was not applied until the VAT systems of
the Member States were harmonised in 1979. It
currently consists of the transfer to the Community
of a percentage of the estimated VAT collected by
the Member States. The VAT resource accounted for
almost 11% of total revenue in 2012.

3. The GNI-based own resource

This ‘fourth own resource’ was created by the
Decision of 1988 and consists of a levy on Member
States’ GNP of a uniform percentage set in each
year's budget procedure. Originally it was only to
be collected if the other own resources did not fully
cover expenditure, but it now finances the bulk
of the EU budget. In 2012, the GNI-based resource
represented approximately 70% of EU revenue.

17/06/2014 10:30:40



1.5. FINANCING

4, Otherrevenue and the balance carried
over from the previous year

Other revenue includes taxes paid by EU staff on
their salaries, contributions from non-EU countries
to certain EU programmes, and fines paid by
companies that are found in breach of competition
laws or other laws. The balance from each financial
year is entered in the budget for the following year
as revenue in the case of a surplus. Other revenue,
balances and technical adjustments amounted in
2012 to about 7% of total revenue.

5. Correction mechanisms

Correcting budgetary imbalances between Member
States’ contributions is also part of the current own
resources system. The ‘UK rebate’ agreed in 1984
consists of a reduction in the United Kingdom’s
contribution equivalent to two-thirds of the
difference between its contribution (excluding
traditional own resources) and what it receives
back from the budget. This rebate was adjusted in
2007 in order gradually to exclude non-agricultural
expenditure in Member States having acceded
since 2004 from the calculation. This correction is
financed by all the other Member States, except
for Germany, the Netherlands, Austria and Sweden,
who benefit from a reduction in their contributions
to the financing of the UK rebate. Germany, the
Netherlands, Austria and Sweden also benefited
from a reduced rate of call of VAT for the period 2007-
2013, and the Netherlands and Sweden benefited
from a reduction in their GNI contributions for the
same period. Following Commission proposals for a
new Own Resources Decision in 2011, the European
Council of February 2013 called for further work on
the reform of the VAT resource, and invited Member
States participating in enhanced cooperation in
the area of a financial transaction tax to examine
whether this could become the base for a new own
resource. As regards correction mechanisms, there
will be a continuation of the existing correction
mechanism for the UK and the financing thereof, as
well as reduced rates of call of the VAT-based own
resource for the period 2014-2020 for Germany,
the Netherlands and Sweden (0,15%) and gross
reductions in the annual GNI contribution for the
period 2014-2020 for Denmark (EUR 130 million),
the Netherlands (EUR 695 million), Sweden
(EUR 185 million) and, for the period 2014-2016, for
Austria (EUR 30 million in 2014, EUR 20 million in
2015 and EUR 10 million in 2016). As to collection
costs for traditional own resources, the percentage
that may be retained by Member States will be
reduced from 25% to 20%.
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Expenditure

A. Basic principles

The Community budget obeys the nine general rules
of unity, budgetary accuracy, annuality, equilibrium,
unit of account (the euro), universality, specification
(each appropriation is allocated to a particular kind
of expenditure), sound financial management and
transparency, pursuant to Articles 6 to 35 of the
Regulation on the financial rules applicable to the
general budget of the Union.

The annuality rule has to be reconciled with the
need to manage multiannual actions, which have
grown in importance within the budget. The budget
therefore includes differentiated appropriations
consisting of:

- commitment appropriations, covering the total
cost during the current financial year of legal
obligations contracted for activities lasting a
number of years;

« payment appropriations, covering expenditure
in connection with implementing commitments
contracted during the current financial year or
previous ones.

The unity rule is not fully adhered to either, owing
to the fact that European Development Fund
(EDF) appropriations are not included in the
budget. Parliament has repeatedly requested in
its resolutions that the EDF be integrated into the
general budget.

B. Budget structure based on the
characteristics of the appropriations

1. Operating expenditure/administrative
expenditure/individual activity budgets

The general budget is divided into ten sections,
one for each institution. While the other institutions’
sections consist essentially of administrative
expenditure, the Commission section (Section
Ill) consists of operational expenditure to finance
actions and programmes and the administrative
costs of implementing them (technical assistance,
agencies, human resources). The Commission uses
a budget nomenclature that presents resources by
policy area and activities, thus making it easier to
assess the cost and effectiveness of each Community
policy (‘Activity Based Budgeting’).

2. The Multiannual Financial
Framework (MFF) (1.5.2)

Since 1988, Community expenditure has been
placed in a multiannual framework, which breaks
the budget down into headings with expenditure
ceilings reflecting the main budgetary priorities for
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the period covered. The period covered by the first
programming period was 5 years, the length of the
subsequent and current periods being 7 years. The
Treaty of Lisbon foresees a period of ‘at least 5 years,
in line with the term of the Commission and the
legislative term. The annual budgets must respect
the limits set out in the multiannual framework.

The Euratom Treaty expressly empowers the
Community to contract loans. Article 352 provides
the necessary powers under the Treaty on the
Functioning of the European Union.

Loans have greatly increased in volume since 1978
and are set to increase further. The Interinstitutional
Agreement on Budgetary Discipline and Sound
Financial Management of May 2006 provided
for extended recourse to such ‘new financial
instruments. Financial instruments in the form
of equity or risk capital, guarantees or other risk-
sharing arrangements have been incorporated in a
range of EU programmes to increase the leverage
capacity of EU financial assistance.

As part of a package of measures agreed by the
Council on 9 May 2010 for Member States in
difficulties or threatened with severe difficulties, the
European Financial Stabilisation Mechanism was
established to provide financial assistance in the
form of a loan or a credit line guaranteed by the EU
budget. The ‘Balance of Payments’ facility enables
financial assistance to Member States whose
currency is not the euro. Moreover, macrofinancial
assistance, in the form of loans or grants, may be
given to assist non-member countries.

A. Revenue

In a number of resolutions (e.g. that of 11 March
1999 on the need to modify and reform the
European Union’s own resources system, that of
8 June 2005 on Policy Challenges and Budgetary
Means of the enlarged Union 2007-2013, that of 17
May 2006 on the conclusion of an interinstitutional
agreement on budgetary discipline and sound
financial management and that of 29 March 2007 on
the future of the European Union's own resources),
Parliament has highlighted problems with the own
resources system, particularly regarding its excessive
complexity. It has put forward proposals to ensure
that the Union is financially independent and to
make revenue collection simpler, more transparent
and more democratic.

The Treaty of Lisbon states that the budget should
be financed wholly from own resources, and
empowers the Council, after consulting Parliament,
to unanimously adopt a decision on the system of
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own resources of the Union, including the possibility
of establishing new categories of own resources and
abolishing existing ones. Any such decision would
need to be ratified by the Member States. However,
the implementing measures in respect of such a
decision may now only be adopted by the Council
after obtaining the consent of Parliament. This can
be seen as a step in the direction of extending the
Community method to the area of the Union’s own
resources.

Building on the new provisions of the Treaty of Lisbon,
Parliament again called for an in-depth reform in its
resolutions of 8 June 2011, 13 June 2012, 23 October
2012 and 13 March 2013, also voting in favour of
the Commission’s proposal to reform the VAT own
resource. The reform proposed by Parliament would
aim at achieving an autonomous, fairer, simpler and
more transparent system, under which the share of
GNI-based revenue would be reduced to a maximum
of 40% and replaced by one or several genuine own
resources. Rebates and correction mechanisms
would be phased out. The reform would not increase
the overall tax burden for citizens, but would, rather,
decrease the burden on national treasuries. In its
legislative resolution of 16 April 2014 on the draft
Council decision on the system of own resources,
Parliament highlighted the importance of the high-
level group on own resources, which was established
as a result of the negotiations on the Multiannual
Financial Framework for 2014-2020. This high-level
group, composed of representatives of Parliament,
the Council and the Commission and chaired by
Mario Monti, will undertake a general review of the
own resources system in dialogue with national
parliaments. The results of its work are to be taken
into account in the proposed review of the next MFF.

B. Expenditure

Before the adoption of the Treaty of Lisbon,
budgetary expenditure was classified as either
compulsory (if it related to Treaty obligations or
from acts adopted in accordance with the Treaty),
or non-compulsory. While Parliament had the last
say over non-compulsory expenditure, the Council
had the last say over compulsory expenditure.
Parliament opposed this distinction as a restriction
of its powers. The Treaty of Lisbon abolishes
the distinction between compulsory and non-
compulsory expenditure and gives Parliament joint
budgetary powers with the Council over the whole
budget.

C. Borrowing and lending operations

In line with its resolution of 22 April 2008 on the
European Investment Bank’s annual report for 2006,
Parliament’s Committee on Budgetary Control now
holds an annual meeting with the EIB to scrutinise its
financial activities. Whilst considering that financial
instruments can be a valuable tool in multiplying the
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impact of Union funds, Parliament has stressed that
they should be implemented under strict conditions,
avoiding budgetary risks. To that end, detailed rules
for the use of financial instruments have been
included in the Regulation on the financial rules.

Parliament adopted a resolution on 7 July 2010
calling for an assessment of the impact on the EU
budget of the European Financial Stabilisation
Mechanism and other EU financial instruments
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and of EIB loans. Parliament has also asked that all
expenditure and revenue resulting from decisions
taken by or in the name of the EU institutions,
including borrowing, lending and loan guarantee
operations, be summarised in a document annexed
every year to the Draft Budget, providing an overall
view of the financial and budgetary consequences
of Union activities.

- Annemieke Beugelink
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1.5.2.

To date, there have been four interinstitutional agreements on the budgetary
procedure containing multiannual financial frameworks: Delors | (1988-1992), Delors I
(1993-1999), Agenda 2000 (2000-2006) and the Multiannual Financial Framework
2007-2013. The Treaty of Lisbon transformed the Multiannual Financial Framework
into a legally binding act. Following Parliament’s consent on 19 November 2013,

the Council adopted the 2014-2020 MFF regulation on 2 December 2013.

Prior to the adoption of the Treaty of Lisbon, the
multiannual financial framework (MFF), also known
as the financial perspective, was adopted as part
of the interinstitutional budgetary agreements
between the European Parliament (EP), the Council
and the Commission. The previous MFF was agreed
as Annex | to the Interinstitutional Agreement
(I1A) of 17 May 2006 on budgetary discipline and
sound financial management (OJ C 139, 14.6.2006).
Article 312 of the Treaty on the Functioning of the
European Union (TFEU), which came into force on
1 December 2009, provides for the adoption of an
MFF regulation. The draft MFF regulation and a
new draft IIA on cooperation in budgetary matters
and sound financial management as amended by
the Council were rejected by Parliament on 6 July
2011.The Presidents of Parliament, the Council and
the Commission reached a political agreement on
an MFF regulation for 2014-2020 and a new IlA on
27 June 2013, which Parliament formally endorsed
at its November 2013 part-session.

In the 1980s, a climate of conflict in relations
between the institutions arose out of a growing
mismatch between resources and requirements.
The concept of a multiannual financial perspective
was developed as an attempt to lessen conflict,
enhance budgetary discipline and improve
implementation through better planning. The
first IIA was concluded in 1988. It contained the
financial perspective for 1988-1992 (also known
as the Delors | package), which was intended to
provide the resources needed for the budgetary
implementation of the Single European Act. A
new IIA was agreed on 29 October 1993, together
with the financial perspective for 1993-1999 (the
Delors Il package), which enabled the Structural
Funds to be doubled and the own resources
(1.5.1) ceiling to be increased. The third IIA, on the
financial perspective for 2000-2006, also known as
Agenda 2000, was signed on 6 May 1999, and one
of its main challenges was to secure the necessary
resources to finance enlargement (6.3.1). The fourth
IIA, covering the period 2007-2013, was agreed on
17 May 2006.
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The MFF has since been included in the Treaty of
Lisbon. Article 312 TFEU stipulates that the MFF,
‘established for a period of at least five years,
‘shall ensure that Union expenditure develops
in an orderly manner and within the limits of its
own resources, and that ‘the annual budget of the
Union shall comply with the multiannual financial
framework; thus laying down the cornerstone of
financial discipline.

In addition to determining the ‘amounts of the
annual ceilings on commitment appropriations by
category of expenditure and of the annual ceiling
on payment appropriations, the TFEU states that
the MFF shall also ‘lay down any other provisions
required for the annual budgetary procedure to run
smoothly’ The new MFF will be accompanied by a
new lIA covering the areas of budgetary discipline,
cooperation in budgetary matters and sound
financial management.

The previous MFF establishes, for the period
2007-2013, annual ceilings for commitment
appropriations (by heading and subheading), and
for payment appropriations.

For the period 2007-2013 the ceiling for
commitment appropriations is EUR 976 billion
(1.12 % of EU GNI), and the ceiling for payment
appropriations is EUR 926 billion (1.06 % of EU GNI)
at current prices',

The IIA to which the MFF is annexed is divided into
three parts.

a. Part | contains a definition and implementing
provisions for the financial framework. This section
includes a number of instruments which provide for
more flexibility (the EU Solidarity Fund, the European
Globalisation Adjustment Fund, the Emergency Aid
Reserve and the Flexibility Instrument), in addition to
the possibility, ‘in case of unforeseen circumstances;,
of revising the MFF ceilings (Article 21).

b. Part Il relates to improving interinstitutional
collaboration during the budgetary procedure.

M The ceilings at 2011 prices are EUR 994 billion for
commitments and EUR 943 billion for payments.
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¢. Part Il contains provisions related to sound
financial management of EU funds.

The Multiannual Financial
Framework 2014-2020!"

In its amended proposal of 6 July 2012, the
Commission proposed, for the period 2014-
2020, increasing the ceiling for commitment
appropriations to EUR 1033 billion (1.08 % of
EU GNI) and that for payment appropriations to
EUR 988 billion (1.03 % of EU GNI). In the light of
the current economic climate, the Presidents of the
Commission, Parliament and the Council reached
a political agreement on 27 June 2013 on an MFF
package which reduced the overall ceilings for

- All figures in this section are in 2011 prices.

commitment appropriations to EUR 960 billion
(1.00 % of EU GNI) and for payment appropriations
to EUR 908 billion (0.95 % of EU GNI).

In its resolution of 3 July 2013 on the political
agreement on the Multiannual Financial Framework
2014-2020, Parliament recalled that adoption of
the MFF regulation and the new IlA is linked to the
adoption of amending budgets needed to provide
extra payment appropriations for the financial year
2013, to a political agreement on the relevant legal
bases, especially on points also reflected in the MFF
regulation, and to the setting up of a high-level
group on own resources.

Those three conditions were fulfilled in time for
Parliament to give its consent to the Council’s draft
MFF regulation at the November 2013 part-session,
following which, on 2 December 2013, the Council
adopted the 2014-2020 MFF regulation.

Multiannual Financial Framework (EUR million, 2011prices)

1. Smart and 60.283 61.725 62.771 64.238 62.528 67.214 69.004 450.763
inclusive Growth

Ta Competitiveness 15.605 16.321 16.726 17.693 18490 19.700 21.709 125614

for Growth and Jobs

1b Economic, social 44,678 45404 46.045 46.545 47.038 47514 47.925 325.149

and territorial

cohesion
2. Sustainable growth: 55.883 55.060 54.261 53448 52466 51.503 50.558 373.179
Natural Resources

of which: market 41.585 40.989 40421 39.837 39.079 38335 37.605 277.851

related expenditure

and direct payments
3. Security and 2.053 2.075 2154 2232 2312 2391 2469 15.686
citizenship
4. Global Europe 7.854 8.083 8.281 8375 8553 8.764 8.794 58.704
5. Administration 8218 8385 8.589 8.807 9.007 9.206 9417 61.629

of which: 6.649 6.791 6.955 7.110 7.278 7425 7.590 49.798

administrative

expenditure of

the Institutions
6. Compensations 27 0 0 0 0 0 0 27
TOTAL COMMITMENT 134318 135.328 136.056 137.100 137.866 139.078 140.242 959.988
APPROPRIATIONS

as a percentage of GNI 1,03% 1,02% 1,00% 1,00% 0,99% 0,98% 0,98% 1,00%
TOTAL PAYMENT 128.030 131.095 131.046 126.777 129.778 130.893 130.781 908.400
APPROPRIATIONS

as a percentage of GNI 0,98% 0,98% 0,97% 0,92% 0,93% 0,93% 0,91% 0,95%
Margin available 0,25% 0,25% 0,26% 0,31% 0,30% 0,30% 0,32% 0,28%
Own Resources Ceiling 1,23% 1,23% 1,234% 1,23% 1,23% 1,23% 1,23% 1,23%

as a percentage of GNI
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a. The MFF 2007-2013

In September 2004, Parliament established a
special committee on policy challenges and
budgetary means (FINP) which laid down its
negotiating position. Parliament ensured that
the overall agreement on the MFF 2007-2013
provided for sound management of the EU budget
and preserved the EP’s legislative and budgetary
powers through, for example, more flexibility in the
budgetary procedure, better and faster reactions
to disasters, clearer obligations for Member States,
better financial planning, and better controls over
the setting-up of new agencies. Parliament has since
played a major role in revising the MFF to ensure
the provision of sufficient budgetary means for
Galileo, the European Institute of Innovation and
Technology, the European Economic Recovery Plan,
ITER (the International Thermonuclear Experimental
Reactor), and enlargement of the EU to Croatia.

B. The MFF regulation

Following the adoption of the Treaty of Lisbon, the
draft MFF regulation for the period 2007-2013 and
a new draft lIA on cooperation in budgetary matters
and sound financial management as amended by
Council were rejected by Parliament on 6 July 2011
because they were considerably less flexible than
the previous IlA and did not take the EP’s position
sufficiently into account. As a consequence, that IIA
remained in force.

C. The MFF 2014-2020

In July 2010 Parliament established a special
committee on policy challenges and budgetary
resources for a sustainable EU after 2013 (SURE),
with the brief of preparing a report on the next MFF
before the Commission presented its proposals. On
the basis of the SURE report, Parliament adopted
a resolution on 8 June 2011 entitled ‘Investing in
the future: a new Multiannual Financial Framework
(MFF) for a competitive, sustainable and inclusive
Europe’

Parliament has reaffirmed the approach set out in
the SURE report in three further resolutions on the
MFF and own ‘resources:

- European Parliament resolution of 13 June 2012
on the Multiannual Financial Framework and
own resources;

- European Parliament resolution of 23 October
2012 in the interests of achieving a positive
outcome of the Multiannual Financial
Framework 2014-2020;
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- European Parliament resolution of 13 March
2013 on the European Council conclusions
of 7/8 February concerning the Multiannual
Financial Framework.

In its resolution of 3 July 2013 Parliament gave
political confirmation, before its legal endorsement
of the MFF package on 19 November 2013, to
the agreement on the 2014-2020 MFF reached
by the Presidents of Parliament, the Council and
the Commission following an intense series of
negotiations, during which the EP secured:

- flexibility for commitments and payments across
headings and across years to allow the use of the
full amounts foreseen for 2014 to 2020;

- enhanced flexibility to tackle youth
unemploymentand strengthen research without
reducing resources for other programmes;™"

« enhanced flexibility to provide help in the event
of major disasters through the Solidarity Fund;

+ an obligatory revision clause making it possible
to reassess the budgetary needs during the MFF
period and adjust them, if necessary, allowing
the newly elected European Parliament to play
its role, and a commitment to reviewing the
duration of future MFFs with a view to striking
the right balance between the duration of
the institutions’ political cycles and stability
for programming cycles and investment
predictability;

- ring-fencing of funds for the large-scale projects
ITER, GALILEO and COPERNICUS to protect other
programmes in the event of cost overruns;

+ a clear understanding on a viable way and
timetable for the setting up of a true system of
own resources for the European Union;

+  budget unity and transparency, ensuring full
information for citizens on all expenditure and
revenue resulting from decisions taken by, or
in the name of, the EU’s citizens, and adequate
parliamentary control;

+ improvement of interinstitutional collaboration
in budgetary matters, particularly regarding
the fisheries agreements, the CFSP, the EDF and
the agencies, and in the budgetary procedure,
including gender budgeting;

« enhanced financial management, particularly
regarding EU funds spent through international
organisations and by the Member States, and
the evaluation of EU spending.

M EUR 2 543 million (at 2011 prices) may be frontloaded
to 2014 and 2015 for the following programmes:
Youth Employment: EUR 2 143 million; Horizon 2020:
EUR 200 million; Erasmus: EUR 150 million and COSME:
EUR 50 million.
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1.5. FINANCING

1.5.3.

Implementation of the budget

The Commission implements the budget on its own responsibility and in cooperation
with the Member States, subject to the political control of the European Parliament.

Legal basis

« Articles 290-291, 317-319 and 321-323 of the
Treaty on the Functioning of the European Union
(TFEU) and Article 179 of the Euratom Treaty;

+  FinancialRegulation,i.e.Regulation (EU, Euratom)
No 966/2012 of the European Parliament and of
the Council of 25 October 2012 on the financial
rules applicable to the general budget of the
Union and repealing Council Regulation (EC,
Euratom) No 1605/2002"";

+ Implementing Rules to the Financial Regulation,
i.e. Commission Delegated Regulation of
29 October 2012 on the rules of application of
Regulation (EU, Euratom) No 966/2012 of the
European Parliament and of the Council on the
financial rules applicable to the general budget
of the Union®?,

« Interinstitutional agreement (IIA) of 2 December
2013 between the European Parliament, the
Council and the Commission on budgetary
discipline, on cooperation in budgetary matters
and on sound financial management®.

Objective

The Commission implements the revenue and
expenditure of the budget in accordance with the
Treaties and with the provisions and instructions
set out in the Financial Regulation, under its
own responsibility and within the limit of the
appropriations authorised (1.5.2).

The Member States cooperate with the Commission
so that the appropriations are used in accordance
with the principle of sound financial management,
i.e. economy, efficiency and effectiveness.

Description

A. Basic mechanism

The implementation of the budget involves two
main operations: commitments and payments. As
regards the commitment of expenditure, a decision
is taken to use a particular sum from a specific
budgetary line in order to finance a specific activity.
Once the corresponding legal commitments (e.g.
contracts) have been established, and delivery
has been made of the contractual service, work or

M 0J L 298, 26.10.2012, pp. 1-96.
@ 0JL362,31.12.2012, pp. 1-111.
B 0J C373,20.12.2013, pp. 1-11.
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supplies, the expenditure is authorised and the sums
due are paid.

B. Methods of implementation

As specified in Article 58 of the Financial Regulation,
the Commission may implement the budget in one
of the following ways:

« directly (direct management’) by its
departments, or through executive agencies,

« under shared management with Member States
(‘shared management’),

« indirectly (indirect management), by
entrusting budget implementation tasks
to entities and persons, e.g. third countries,
international organisations and others.

In practice, some 76 % of the budget is spent
under ‘shared management’ (with Member States
distributing funds and managing expenditure), 22 %
under ‘direct management’ by the Commission, and
the remaining 2 % under ‘indirect management’®.

Article 317 TFEU specifies that the Commission
shall implement the budget in cooperation with
the Member States, and adds that the regulations
made pursuant to Article 322 TFEU shall lay down
the control and audit obligations of the Member
States in the implementation of the budget and the
resulting responsibilities.

Furthermore, in the broader context of the
implementation of EU legislation, Articles 290 and
291 TFEU set the provisions ruling the delegated
powers and implementing powers conferred to the
Commission and, in particular, the control exercised
on the Commission in this regard by the Member
States, the Council and the European Parliament.

According to Article 290 TFEU, a legislative act may
delegate to the Commission the power to adopt non-
legislative acts to supplement‘certain non-essential
elements of the legislative act’ Parliament and the
Council have the right to revoke such delegation of
powers to the Commission, or to object to it, thereby
preventing it from entering into force.

Article 291 regulates the implementing powers
conferred  on the Commission. Whereas
Article 291(1) TFEU stipulates that Member States
are responsible for the adoption of all measures
of national law necessary to implement legally
binding Union acts, Article 291(2) TFEU provides for
these acts to confer implementing powers on the

¥ Data provided by the Commission’s Directorate-General
for Budget.

17/06/2014 10:30:41



96

Commission or, in the cases of Articles 24 and 26 of
the Treaty on European Union (TEU), on the Council,
where ‘uniform conditions for implementing legally
binding Union acts are needed: Pursuant to Article
291(3) TFEU, Parliament and the Council lay down,
by means of regulations, the rules concerning
mechanisms for control of the Commission’s exercise
of implementing powers.

Article 291 TFEU is supplemented by Regulation No
182/2011 of the Parliament and of the Council of 16
February 2011 laying down the rules and general
principles concerning mechanisms for control by
Member States of the Commission’s exercise of
implementing powers™, This control is exercised
through committees composed of representatives of
the Member States and chaired by a representative
of the Commission. The regulation sets two new
types of procedure, applicable depending on the
scope of the act in question: under the examination
procedure, the Commission cannot adopt the
measure if the committee has delivered a negative
opinion; under the advisory procedure, the
Commission is obliged to take ‘utmost account’ of
the committee’s conclusions but it is not bound by
the opinion.

Incorrect implementation of the budget by Member
States is penalised through the clearance of
accounts procedure and eligibility checks, whereby
national government receipts from the EU budget
are corrected by recalling unduly paid funds
following controls carried out by the Commission
and the Court of Auditors. Decisions concerning
such corrections are taken by the Commission in
accordance with the aforementioned procedures for
the exercise of implementing powers (1.5.4).

The implementation of the budget in particular
sectors has been the subject of frequent criticism by
the Court of Auditors (1.3.10).

C. Implementation rules

The Financial Regulation contains all the principles
and rules which govern the implementation of
the budget. It has a horizontal character, being
applicable to all areas of expenditure and all revenue.
Further rules applicable to theimplementation of the
budget are to be found in sector-based regulations,
covering particular EU policies.

The Commission’s main tool for implementing
the budget, and for monitoring its execution, is its
computerised accounting system ABAC (accruals-
based accounting). The Commission has taken
action to meet the highest international accounting
standards, in particular the International Public
Sector Accounting Standards (IPSAS) established
by the International Federation of Accountants
(IFAC). The Member States’ responsibility in shared

M OJL55,28.2.2011, pp. 13-18.
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management of the EU budget has been tightened,
notably through Article 59 of the new Financial
Regulation.

An important aspect of budgetary implementation
is compliance with EU legislation applicable to
public procurement contracts (supply, works and
services, 3.2.2).

Firstly, as one of the two arms of the budgetary
authority, Parliament has prior influence on the
implementation of the EU budget by means of
amendments made and decisions taken in the
context of the budgetary procedure (1.4.3) to
allocate funds. Parliament may decide to make use
of the reserve mechanism of the budget whereby,
if it has any doubts regarding the justification
of expenditure or the Commission’s ability to
implement it, Parliament may decide to place the
funds requested in reserve until the Commission
provides appropriate evidence. Such evidence
is provided as part of a request to transfer funds
from the reserve. Both Parliament and the Council
are required to approve proposals for transfers.
Appropriations cannot be implemented until they
have been transferred from the reserve and to the
relevant budget line.

Secondly, the discharge procedure (1.5.4) allows
Parliament to control the implementation of the
current budget. Although most questions raised
concern the discharge period, many of the questions
put to the Commission by Parliament’s Committee
on Budgetary Control — within the framework of the
discharge procedure — refer to the implementation
of the current budget. The discharge resolution,
which is an integral part of the discharge decision,
contains many obligations and recommendations
addressed to the Commission and other bodies
involved in the implementation of the budget.

According to the Treaty of Lisbon, Parliament is,
along with the Council, responsible for establishing
‘the financial rules which determine in particular
the procedure to be adopted for establishing and
implementing the budget and for presenting and
auditing accounts’ (Article 322(1) TFEU). The key
aims for establishing such rules are to improve
the implementation of the budget, increase the
visibility and the benefits of Union funding to the
citizen, and achieve the right balance between the
protection of financial interests, the proportionality
of administrative costs and user-friendly procedures.

Furthermore, in almost all policy areas, Parliament
influences the implementation of the budget
through its legislative and non-legislative
activities, e.g. by reports and resolutions or simply
by addressing oral or written questions to the
Commission.
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1.5. FINANCING

Overthe past few years, Parliament has strengthened
its political control over the Commission by
introducing instruments which enable an exchange
of information on the implementation of funds and
the amount of commitments outstanding (i.e. legal
commitments which have not yet been honoured by
payment). Outstanding commitments can become
a problem if accumulated over longer periods, and
Parliament is therefore pushing the Commission to
keep these under control.

New tools are being developed to allow for better
monitoring of the implementation process and to
improve the value for money of EU programmes.
For this purpose, Parliament calls for high-quality
Activity Statements (prepared by the Commission
in preliminary draft general budget working
documents) and the regular submission of cost-
effectiveness analyses for EU programmes.
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The comitology decision!" already strengthened
Parliaments’s power of control through the
‘regulatory procedure with scrutiny. However,
Articles 290 and 291 TFEU introduce new rules on
the delegating powers and implementing acts that
go beyond the ‘regulatory procedure with scrutiny’.

According to MEP Jozsef Szdjer, member of the
Committee on Constitutional Affairs, the entry
into force of the Treaty of Lisbon has brought a
complete change from the old comitology system
to a new legal framework, including delegated and
implementing acts; having introduced a hierarchy
of norms, the new Treaty reinforces the democratic
character of the Union and rationalises its legal order.

- Alexandre Mathis

" Council Decision 2006/512/EC of 17 July 2006 amending

Council Decision 1999/468/EC of 28 June 1999, OJ L 200,
22.7.2006, p. 11.
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1.5.4.

Budgetary control is carried out in each EU institution and at Member State
level. Important control work is carried out, at different levels, by the Court of
Auditors and by Parliament. Each year the latter examines implementation
of the budget with a view to granting discharge to the Commission.

« Articles 317,318,319, 322 and 325 TFEU;

- Financial Regulation, Part One, Title VII, Chapters
1 and 2 (Council Regulation (EC, Euratom)
No 1605/2002 of 25 June 2002 on the Financial
Regulation applicable to the general budget of
the European Communities, last amended by
Regulation (EU, Euratom) No 966/2012 of the
European Parliament and of the Council of 25
October 2012 on the financial rules applicable to
the general budget of the Union);

+ Interinstitutional Agreement of 2 December
2013 between the European Parliament, the
Council and the Commission on budgetary
discipline, on cooperation in budgetary matters
and on sound financial management, Part Ill;

«  Parliament's Rules of Procedure, Title Il, Chapter
7, Rules 76, 77 and 78; Title IV, Chapter 2,
Rule 112; Annex VI.

To ensure the legality, accuracy and financial
soundness of budget operations and financial
control systems, as well as the sound financial
management of the EU budget (economy, efficiency
and effectiveness).

A. Control at national level

Initial control of revenue and expenditure is carried
out to a large extent by national authorities. They
have kept their powers, particularly on traditional
own resources (1.5.1), an area for which they have
the necessary procedures for collecting and verifying
the amounts concerned. Member States retain 25%
of traditional own resources by way of a collection
fee. Collection of traditional own resources is
nevertheless a matter of great importance to EU
institutions. It was in that connection that Parliament
established a Committee of Inquiry on Transit
(see below). Operational expenditure under the
European Agricultural Guarantee Fund (EAGF), the
European Agricultural Fund for Rural Development
(EAFRD) and the Structural Funds is also controlled in
the first instance by the Member States' authorities.
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B. Control at EU level

1. Internal

In each institution, control is exercised by authorising
officers and accountants and then by the institution’s
internal auditor.

2. External: by the Court of Auditors (1.3.12)

External control is carried out by the European Court
of Auditors (ECA), which submits each year to the
budgetary authority detailed reports in accordance
with Article 287 TFEU, i.e.:

+ the’statement of assurance as to the reliability of
accounts and the legality and regularity of the
underlying transactions’ (known as the DAS);

+ the annual report relating to implementation of
the general budget, including the budgets of all
institutions and satellite bodies;

«  special reports on specific issues;
» audit reports and opinions;
- specific reports and position papers;

- specific annual reports relating to EU agencies
and bodies.

The ECA also reports on lending and borrowing
operations and the European Development Fund.

3. Control at political level: by Parliament:

Within Parliament, the Committee on Budgetary
Control is in charge of preparing Parliament's
position and in particular of:

« controlling implementation of the EU budget of
the European Development Fund (EDF);

« closing, presenting and auditing the accounts
and balance sheets of the EU, its institutions and
any bodies financed by it;

- controlling the financial activities of the

European Investment Bank (1.3.15);

+  monitoring the cost-effectiveness of the various
forms of EU funding in the conduct of EU policies;

+ looking into fraud and irregularities in
connection with implementation of the EU
budget, and measures to prevent fraud and
irregularities and bring prosecutions in such
cases, and protecting the EU's financial interests
in general.

It also prepares the decisions on discharge.

17/06/2014 10:30:41



The discharge procedure

Once a year, on the Council's recommendation,
Parliament grants discharge to the Commission
for implementation of the budget for the year n-2
after having examined the ECA’s annual report and
the replies from the Commission and the other
institutions to its questions (Article 319 TFEU).
The Committee on Budgetary Control prepares
Parliament's response to ECA special reports,
often in the form of working papers to guide
the general rapporteur on the discharge. The
Commission and the other institutions are required
to act on the observations made by Parliament in
its discharge resolutions (Article 147 of the Financial
Regulation). Parliament grants discharge annually
to the other institutions as well as to the agencies.
It grants separate discharge to the Commission for
implementation of EDF operations, since they have
not yet been incorporated into the EU's general
budget. Parliament's discharge decision and
resolution concerning implementation of the EU
general budget, Section | — Parliament, is addressed
to the President of Parliament.

Parliament considers the discharge reports in
plenary before 15 May (Article 145 of the Financial
Regulation). Thus the votes on granting discharge
are taken during the May part-session or, in the
event of a postponement, at the October part-
session. If a proposal to grant discharge is not
carried by a majority, or if Parliament decides to
defer its discharge decision, Parliament informs
the institutions or agencies concerned about the
reasons for deferring the discharge decision. They
are required to act without delay to remove the
obstacles to a discharge decision. Then, within
six months, the Committee on Budgetary Control
submits a fresh report containing a fresh proposal to
grant or refuse discharge.

4. Anti-fraud measures: by OLAF

The Anti-Fraud Office (OLAF) is competent to carry
outinvestigationsindependently of the Commission.
Its role is to protect the EU’s financial interests,
with responsibility for combating fraud involving
EU funds in all institutions and for coordinating
the bodies responsible in the Member States. On
25 May 1999, in connection with the regulations
on OLAF investigations, Parliament, the Council
and the Commission signed an interinstitutional
agreement regarding internal investigations. That
agreement stipulated that each institution should
establish common internal rules to ensure that
OLAF’s investigations ran smoothly. Some of those
rules, now incorporated into the Staff Regulations
of Officials, require staff to cooperate with OLAF and
provide a degree of protection for staff members
who reveal possible fraud or corruption. Reform of
OLAF was first mooted in 2003. Finally, after some 10
years of discussions and negotiations, the trilogue
stakeholders (Parliament, the Council and the
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Commission) agreed on a compromise representing
significant progress and ensuring that OLAF is
effective and efficient and retains its responsibilities
while safeguarding its investigative independence.

In November 2008, Parliament adopted the GraBle
report, drawn up in collaboration with the working
group of the Committee on Budgetary Control,
by an overwhelming majority. The Commission's
original proposal was heavily amended, and the
current regulation was introduced some years later.

The new text provides substantial improvements,
i.e. a clearer definition of the legal framework for
anti-fraud investigations, definitions of 'irregularity’
and 'fraud, corruption and any other illegal activity
affecting the financial interests of the Union' and
the notion of 'economic operator' have been
incorporated into the regulation. The regulation also
contains clear references to particular investigative
measures under other EU regulations (and thus
improving coordination between the relevant legal
instruments in the area concerned) plus references
to the Charter of Fundamental Rights. As regards
procedural guarantees, the rights of defence of
persons concerned under investigation by OLAF, the
rights of witnesses and of whistleblowers, and right
of access to records, etc. will be ensured at all times
in connection with OLAF investigations.

In addition, there are provisions introducing specific
requirements to be met by Member States, such as
the requirement to share relevant information with
OLAF on cases of fraud involving EU funds.

Lastly, a new interinstitutional procedure has
been set up so that all institutions can hold
transparent discussions on best practices, outcomes
and outstanding issues with a bearing on the
effectiveness of anti-fraud operations. That will make
it possible, for the first time, for Parliament to discuss
combating fraud in Member States with the Council.

It should also be pointed out that Article 325 TFEU
requires close and regular cooperation between
Member States and the Commission and allows for
specific Council measures to afford equivalent and
effective protection in the Member States for the
EU’s financial interests.

A. Development of powers

From 1958 to 1970, Parliament was simply kept
informed of decisions on discharge given by the
Council to the Commission on its implementation of
the budget. In 1971, it secured the power to grant
discharge together with the Council. Since 1 June
1977, when the Treaty of 22 July 1975 entered into
force, it alone has the power to grant discharge
after the Council has given its recommendation.
It should also be pointed out that Parliament,
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through its competent committees, holds hearings
for Commissioners-designate, and the Committee
on Budgetary Control holds hearings for Members-
designate of the Court of Auditors as well as the
short-listed candidates for the post of Director-
General of OLAF. Those posts cannot be filled
without Parliament's hearings being held. It should
be noted, lastly, that the Director-General of OLAF is
appointed by the Commission, after consultation of
Parliament and the Council, and that the members
of the OLAF Supervisory Committee are appointed
by common accord by Parliament, the Council and
the Commission.

B. Use of the discharge

Parliament may decide to postpone discharge
where it is dissatisfied with particular aspects of the
Commission’s management of the budget. Refusing
to grant discharge can be regarded as tantamount
to requiring the Commission to resign. This threat
was put into effect in December 1998: following
a vote in plenary at which the discharge motion
was rejected, a group of five independent experts
was established, which reported on accusations of
fraud, mismanagement and nepotism against the
Commission; the Commissioners then resigned en
bloc on 16 March 1999.

With regard to discharge for implementation of the
EU general budget by the Commission, Parliament
introduced two new features for the discharge
procedure for 2011 and 2012: verification of the
lawfulness and regularity of expenditure, which
increasingly will go hand in hand with a performance
evaluation (Article 318 TFEU; evaluation report on
the EU's finances based on the results achieved),
but also the fact that a discharge decision may
be 'counterbalanced' by reservations concerning
particular policy areas.

Although the Treaty only refers to discharge for
the Commission, for reasons of transparency
and democratic oversight Parliament also grants
separate discharge to the other institutions and
bodies and to each agency or similar entity (Annex
VI to Parliament's Rules of Procedure). At its April
2013 part-session, during the discharge procedure
for 2011, Parliament postponed discharge for
the Council, inter alia because the latter refused
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to provide Parliament with relevant information
that would have enabled it to grant discharge in
full knowledge of the facts. Major difficulties also
surrounded the procedure for granting discharge
to the Council for 2012. Accordingly, in the
discharge report on implementation of the Council's
budget for 2012, adopted in plenary in April 2014,
Parliament again postponed its decision on granting
discharge to the Secretary-General of the Council,
and again for the same reason: the Council's
refusal to provide the information it had requested.

As stated above, the Commission, the other
institutions and the agencies must report on the
action taken on the observations made in discharge
resolutions. Member States must inform the
Commission on the measures they have taken to act
on Parliament's observations, and the Commission
must take them into account in its own follow-up
report (Article 166 of the Financial Regulation).

C. Otherinstruments

Parliament’s specialised committees are also helping
to ensure that EU funds are spent efficiently in the
best interests of the EU taxpayer. On a number
of occasions, the members of the Committee on
Budgetary Control have also held discussions with
representatives of the equivalent committees in
Member State parliaments, with national audit
authorities and with representatives of customs
agencies; on-the-spot enquiries have also been
carried out by individual members to ascertain the
facts underlying particular problems.

In December 1995, for the first time, Parliament
exercised its right under the Treaty to set up a
committee of inquiry, subsequently reporting
on allegations of fraud and maladministration in
the Community transit system. The committee’s
recommendations received wide support at the
time.

The Treaty of Lisbon bolsters the control
arrangements focusing on the results achieved by
EU programmes and requires the Commission, as
part of the annual discharge procedure, to submit
to Parliament and the Council, taking account of
the indications they have given, a comprehensive
evaluation report.
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CITIZENS' EUROPE

The concept of Citizens’ Europe incorporates various aspects
and has gradually come into being. European citizenship,
which is now enshrined in the Treaties, complements
national citizenship but does not replace it. The Charter of
Fundamental Rights, which became legally binding with the
entry into force of the Lisbon Treaty, gathers all the rights
of individuals together in one single document, grouping
them around several major principles: human dignity,
fundamental freedoms, equality, solidarity, citizens’ rights
and justice. In addition to having the right to move freely
within the European Union, all citizens have the right to

petition Parliament on any matter in a field for which the
Union is competent. Lastly, the European Citizens Initiative
enables citizens to invite the Commission, under certain
conditions, to present a proposal for a legal act deemed
necessary for the purpose of implementing the Treaties.
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Individual and
collective rights

2.1.

2.1.1.

The citizens of the Union and their rights

European citizenship is enshrined in the Treaties (Article 20 of the Treaty on

the Functioning of the European Union (TFEU) and Article 9 of the Treaty on
European Union (TEU)). It is an essential factor in the formation of a European
identity. European citizenship exists as a complement to citizenship of a Member
State. The main difference between the two is that the rights that citizens

enjoy as a result of European citizenship are not matched with duties.

Legal basis
Articles 18 to 25 TFEU and Articles 9 to 12 TEU.

Objectives

Inspired by the freedom of movement for persons
envisaged in the Treaties, the introduction of a
European form of citizenship with precisely defined
rights and duties was considered as long ago as the
1960s. Following preparatory work which began
in the mid-1970s, the Treaty on European Union,
adopted in Maastricht in 1992, made it an objective
for the Union 'to strengthen the protection of the
rights and interests of the nationals of its Member
States through the introduction of a citizenship of
the Union’ A new part of the EC Treaty (ex Articles 17
to 22) was devoted to this citizenship.

Like national citizenship, EU citizenship refers to a
relationship between the citizen and the European
Union which is defined by rights, duties and
political participation. This is intended to bridge
the gap between the increasing impact that EU
action is having on EU citizens, and the fact that the
enjoyment of rights, the fulfilment of duties and
participation in democratic processes are almost
exclusively national matters. The aim is to increase
people’s sense of identification with the EU and to
foster European public opinion, a European political
consciousness and a sense of European identity.

Moreover, there is to be stronger protection of the
rights and interests of Member States’ nationals (ex
Article 2, third indent of the Treaty on European
Union, new Article 3).

Achievements

A. Definition of EU citizenship

Under Article 9TEU and Article 20 TFEU, every person
holding the nationality of a Member State is a citizen
of the Union. Nationality is defined according to the
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national laws of that State. Citizenship of the Union
is complementary to, but does not replace, national
citizenship. EU citizenship comprises a number of
rights and duties in addition to those stemming
from citizenship of a Member State.

B. Substance of citizenship
For all EU citizens, citizenship implies:

+ the right to move and reside freely within the
territory of the Member States (2.1.3);

+ the right to vote and to stand as a candidate
in elections to the European Parliament and
in municipal elections in the Member State in
which they reside, under the same conditions
as nationals of that State (for the rules on
participation in municipal elections see Directive
94/80/EC of 19 December 1994, and for the rules
governing election to the European Parliament,
see Directive 93/109/EC of 6 December 1993);

+ the right to diplomatic protection in the
territory of a third country (non-EU state) by the
diplomatic or consular authorities of another
Member State, if their own country does not
have diplomatic representation there, to the
same extent as that provided for nationals of
that Member State;

« the right to petition the European Parliament
(second paragraph of Article 24 TFEU) and
the right to apply to the Ombudsman (third
paragraph of Article 24 TFEU) appointed by
the European Parliament concerning instances
of maladministration in the activities of the
Community institutions or bodies. These
procedures are governed respectively by Articles
227 and 228 TFEU (1.3.16 and 2.1.4);

+ the right to write to any Community institution
or body in one of the languages of the Member
States and to receive a response in the same
language (fourth paragraph of Article 24 TFEU);
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« theright to access European Parliament, Council
and Commission documents, subject to certain
conditions (Article 15(3) TFEU).

The TFEU further emphasises the principal rights of
EU citizens by listing them in Article 20(2).

C. Scope

With the exception of electoral rights, the substance
of Union citizenship achieved to date is to a
considerable extent simply a systematisation of
existing rights (particularly as regards freedom of
movement, the right of residence and the right of
petition), which are now enshrined in primary law
on the basis of a political idea.

By contrast with the constitutional understanding
in European states since the French Declaration
of Human and Civil Rights of 1789, no specific
guarantees of fundamental rights are associated
with citizenship of the Union. Article 6 TEU, as
amended by the Treaty of Lisbon, states that the
Union recognises the rights set out in the Charter
of Fundamental Rights of the European Union and
that it will accede to the European Convention for
the Protection of Human Rights and Fundamental
Freedoms, but it does not make any reference to the
legal status of Union citizenship (1.1.6 ‘Fundamental
rights in the European Union’).

Union citizenship does not as yet entail any duties
for citizens of the Union, despite the wording to that
effect in Article 20(2) TFEU. This constitutes a major
difference between EU citizenship and citizenship of
a Member State.

Article 22, second paragraph, of the EC Treaty and
Article 48 TEU provided opportunities for the gradual
development of EU citizenship, shoring up the legal
status of EU citizens at European level. The Treaty
on European Union as amended by the Treaty of
Lisbon retains these provisions (Article 25 TFEU and
Article 48 TEU), also providing, in Article 11(4), for a
new right for EU citizens: ‘Not less than one million
citizens who are nationals of a significant number
of Member States may take the initiative of inviting
the Commission, within the framework of its powers,
to submit any appropriate proposal on matters
where citizens consider that a legal act of the Union
is required for the purpose of implementing the
Treaties. The conditions governing the submission
and admissibility of any such initiative by citizens
are the subject of Regulation (EU) No 211/2011 of
the European Parliament and of the Council on the
citizens'initiative. Its main provisions are as follows:

« the signatories of a citizens'initiative must come
from at least a quarter of the Member States,
and the minimum number of signatories from
each of those Member States should be equal
to the number of MEPs that Member State has,
multiplied by 750;
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+ there must be at least seven organisers,
who are EU citizens old enough to vote in
European Parliament elections and who reside
in at least seven different Member States; this
committee will then need to appoint one
main representative and one deputy who will
be responsible for liaising with the European
Commission;

« a citizens initiative is admissible if it fulfils the
following conditions: a citizens’ committee has
been formed and contact persons appointed;
the proposed initiative does not manifestly
fall outside the framework of the European
Commission’s powers to submit a proposal for
a legal act of the Union, and is not manifestly
contrary to the values of the Union as set out
in Article 2 TEU; it is not abusive, frivolous or
vexatious;

+ citizens' initiatives complying with these
admissibility criteria must be registered by the
European Commission within two months of
receipt.

Once received, the initiative will be published on the
European Commission’s website. A meeting will be
held at which the organisers can present the issues
raised, and the European Commission then has
three months to bring forward its legal and political
conclusions.

With the aim of ensuring that the procedure is
clear and easy to follow, the Regulation on the
Citizens’ Initiative includes a ‘statement of support
form’ (including the data required for verification
by the Member States), which also outlines the
procedures and conditions for the collection of the
forms. The organisers are subject to obligations to
protect personal data. They are also liable for any
damage caused by the organisation of an initiative,
and penalties may be imposed for infringing the
regulation.

Role of the European Parliament

In electing the European Parliament (EP) by direct
suffrage, EU citizens are exercising one of their
essential rights in the European Union, that of
democratic participation in the European political
decision-making process. As regards the procedures
for the election of its Members, the EP has always
called for the implementation of a uniform electoral
system in all the Member States. Article 223 TFEU
provides that the EP shall draw up a proposal to
that effect (‘to lay down the provisions necessary
for the election of its Members by direct universal
suffrage in accordance with a uniform procedure in
all Member States or in accordance with principles
common to all Member States’). The Council will
then lay down the necessary provisions (acting
unanimously and after obtaining the consent of
the majority of the Members of the EP), which will
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enter into force following their approval by the
Member States in accordance with their respective
constitutional requirements.

The EP has always wanted to endow the institution
of EU citizenship with comprehensive rights. It
advocated the determination of EU citizenship on an
autonomous Community basis, so that EU citizens
would have an independent status. In addition,
from the start it advocated the incorporation of
fundamental and human rights into primary law
and called for EU citizens to be entitled to bring
proceedings before the Court of Justice when those
rights were violated by EU institutions or a Member
State (resolution of 21 November 1991).

During the negotiations on the Treaty of Amsterdam,
the EP again called for the rights associated with EU
citizenship to be extended, and it criticised the fact
that the Treaty did not make any significant progress
on the substance of citizenship, neither in regard to
individual nor to collective rights. One of the EP’s
demands that is still outstanding is the adoption of
measures by a qualified majority to implement the
principle of equal treatment and ban discrimination
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(resolution of 11 June 1997). It should be noted,
however, that since the Treaty of Amsterdam the
codecision procedure has applied to the measures
to make it easier to exercise the rights associated
with EU citizenship (Article 18(2)).

In accordance with the EP’s requests, the TFEU
(Article 263, fourth paragraph) stipulates that any
natural or legal person may institute proceedings
against an act addressed to that person or which is
of direct and individual concern to him or her, and
against a regulatory act which is of direct concern
to him or her and does not entail implementing
measures.

As regards the right of access to documents, on
17 December 2009 the EP adopted a resolution on
improvements needed in the legal framework for
access to documents following the entry into force
of the Lisbon Treaty. Among other things, it stressed
the need to widen the scope of Regulation (EC)
No 1049/2001 to encompass all the institutions and
bodies not covered by the original text.

- (laire Genta
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2.1.2.

Respect for fundamental

rights in the Union

For a long time, the legal basis for fundamental rights at EU level consisted essentially
of the reference made in the Treaties to the European Convention for the Protection
of Human Rights and Fundamental Freedoms. The case law of the Court of Justice

of the European Union has thus long been instrumental in enforcing respect for
human rights in the EU. Since the entry into force of the Treaty of Lisbon, the Charter
of Fundamental Rights, which is now legally binding, has expanded this legal basis.

Legal basis

The protection of fundamental rights is one of the
basic tenets of EU law. For a long time, the European
Treaties did not incorporate a written list of these
rights, containing only a reference to the European
Convention for the Protection of Human Rights and
Fundamental Freedoms. The Treaties also referred
to those fundamental rights which result from the
constitutional traditions common to the Member
States as general principles of Community law.
Moreover, through its case law the Court of Justice
of the European Union has contributed greatly
over time to the development of and respect for
fundamental rights.

Following the adoption of the Treaty of Lisbon in late
20009, the situation has changed significantly, as the
EU has a Charter of Fundamental Rights that is now
legally binding. Article 2 of the Treaty on European
Union (TEU) provides that ‘the Union is based on
the values of respect for human dignity, freedom,
democracy, equality, the rule of law and respect
for human rights, including the rights of persons
belonging to minorities.

Article 6 TEU provides that:

‘The Union recognises the rights, freedoms
and principles set out in the Charter of
Fundamental Rights of the European Union of [...]
12 December 2007, which shall have the same legal
value as the Treaties!

‘The Union shall accede to the European Convention
for the Protection of Human Rights and Fundamental
Freedoms!

‘Fundamental rights, as guaranteed by the European
Convention for the Protection of Human Rights and
Fundamental Freedoms and as they result from the
constitutional traditions common to the Member
States, shall constitute general principles of the
Union’s law!

Article 7 TEU takes over a provision from the earlier
Treaty of Nice which establishes both a prevention
mechanism, where there is ‘a clear risk of a serious
breach’by a Member State of the values referred to in
Article 2TEU, and a sanction mechanism, in the event
of a ‘serious and persistent breach’ by a Member
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State of those values. The European Parliament has
both a right of initiative, by means of which it can
call for the first of these mechanisms to be applied,
and a right to exercise democratic control, as it must
consent to their implementation.

A reference to human rights and fundamental
freedoms can also be found in the provisions on the
Union’s external action (Article 21 TEU). Article 67 of
the Treaty on the Functioning of the European Union
(TFEU) provides that ‘the Union shall constitute an
area of freedom, security and justice with respect for
fundamental rights and the different legal systems
and traditions of the Member States.

Certain provisions of the Treaty also enshrine
specific rights. This is the case, for example, with
Article 8 TFEU, as regards gender equality, and
Article 10, as regards combating discrimination.

Article 15 TFEU, which takes over a provision from
the earlier Treaty of Nice, enshrines the right of every
natural or legal person in a Member State to have
access to the documents of the Union’s institutions,
bodies and agencies. Article 16 TFEU enshrines the
right to protection of personal data.

Achievements

A. Case law of the Court of Justice

The Court of Justice has long emphasised the need
to respect the fundamental rights of every individual.
Its large body of case law lays down standards of
protection on the basis of a range of legal sources:
the provisions of the Treaties, including the EU
Charter of Fundamental Rights; the international
conventions to which the Treaties refer — notably
the European Convention for the Protection of
Human Rights and Fundamental Freedoms and the
1951 Geneva Convention Relating to the Status of
Refugees; fundamental rights as they result from the
constitutional traditions common to the Member
States; and the international legal instruments to
which the Member States are parties and those to
which the EU is a party.

The Court of Justice examines not only the
compatibility of EU legislation with fundamental
rights, but also the compatibility of measures taken
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at national level by the Member States to apply or
comply with EU law.

The case-law of the Court of Justice has essentially
developed on the basis of preliminary rulings
(Article 267 TFEU).

B. The Charter of Fundamental Rights

The Charter (1.1.6) was proclaimed by the
Commission, the Council and Parliament on
7 December 2000 at the Nice European Council,
and subsequently reaffirmed and amended in 2007.
Since December 2009, it is legally binding and has
the same legal value as the Treaties, in accordance
with Article 6 TEU.

The rights it sets out are not new: the Charter is
founded on the basis of ‘established law; that is, it
brings together in one document the fundamental
rights already recognised by the Community
Treaties, the constitutional principles common to
the Member States, the European Convention on
Human Rights and the Social Charters of the EU
and the Council of Europe. However, the text places
special emphasis on problems arising from current
and future developments in the areas of information
technology or genetic engineering by enshrining
rights such as the protection of personal data or
rights in connection with bioethics. It also responds
to recent calls for transparency and impartiality in
the functioning of the Community’s administration
by incorporating the right to good administration
and of access to administrative documents, drawing
on the key elements of the case law of the Court of
Justice in this area.

The Charter brings together all personal rights in a
single text. It thus implements the principle of the
indivisibility of fundamental rights. Breaking with
the distinction hitherto maintained by European
and international texts between civil and political
rights, on the one hand, and economic and social
rights, on the other, it lists all the rights in question,
grouping them around a number of key principles:
human dignity, fundamental freedoms, equality,
solidarity, citizens' rights and justice.

The Charter aims only to protect the fundamental
rights of individuals in the context of the action
taken by the EU institutions and Member States to
implement the Union Treaties. A protocol sets out
a number of derogations for the United Kingdom
and Poland, the scope of application of which is,
however, unclear.

C. The EU’s accession to the European
Convention for the Protection of Human
Rights and Fundamental Freedoms (ECHR)

This Convention, adopted in the Council of Europe in
1950 and supplemented by a series of protocols, is a
key textin the area of fundamental rights. It is divided
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into two parts: a section on rights and freedoms
comprising 17 articles, and a section describing
the operating procedures and the competences of
the European Court of Human Rights, which sits in
Strasbourg. The Court has produced a large body of
case law clarifying the various rights set out in the
ECHR. These include the right to life (Article 2), the
prohibition of torture (Article 3) and the prohibition
of slavery and forced labour (Article 4).

The EU as such is not a party to the ECHR. All its
Member States are parties to it, however. Article 6(2)
TEU requires that the EU accede to the ECHR,
which would mean that the EU, just as its Member
States are at present, would become subject, as
regards respect for fundamental rights, to review
by a legal body which is external to the EU and
which specialises in protecting fundamental rights:
namely, the European Court of Human Rights.
Following accession, European citizens, but also
third-country nationals present on the territory of
the EU, will be able to challenge legal acts adopted
by the EU directly before the Court on the basis of
the provisions of the ECHR, in the same way that they
challenge legal acts adopted by its Member States.

Negotiations on EU accession are currently taking
place between the EU and the Council of Europe. In
July 2013, the Commission asked the Court of Justice
to rule on the compatibility of the Draft Accession
Agreement with the Treaties.

D. The EU Agency for Fundamental Rights

The Agency is the successor body to the European
Monitoring Centre for Racism and Xenophobia set
up in 1997. The main aim of the Monitoring Centre
was to provide the EU and its Member States with
objective, reliable and comparable data at European
level on racism, xenophobia and anti-Semitism in
order to help them take appropriate measures or
formulate appropriate policies. The Agency was
established by a Council regulation of February
2007™, It has been operational since March 2007
and is based in Vienna. Its goal is to provide EU
institutions and Member States with assistance
and expertise in the field of fundamental rights.
The Agency is not authorised to handle individual
complaints, it does not have decision-making
powers in the area of regulation and it does not have
the power to monitor fundamental rights in the
Member States in accordance with Article 7 TEU. A
five-year multiannual framework sets out the areas
in which it may act. Its tasks include, in particular, the
collection, analysis, dissemination and evaluation of
relevant information and data, conducting research
and scientific surveys, drawing up preparatory and
feasibility studies, and the publication of an annual
report on fundamental rights and thematic reports.

1 Regulation (EC) No 168/2007, 15 February 2007, OJ L 53,
22.2.2007.
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Role of the European Parliament

A. General approach

The European Parliament has always attached great
importance to respect for fundamental rights in the
Union. Since 1993, it has held a debate and adopted
a resolution on this issue every year on the basis of a
report by its Committee on Civil Liberties, Justice and
Home Affairs. In addition, it has also adopted several
resolutions addressing specific issues concerning
fundamental rights protection in the Member States.

B. Specific actions

The European Parliament has focused in particular
on the issue of codifying fundamental rights in
a legally binding document. It was responsible
for the declaration of principle on the definition
of fundamental rights adopted by the EU’s three
political institutions (Commission, Council and
Parliament) on 5 April 1977 and expanded in
1989. In 1994, it drew up a list of the fundamental
rights guaranteed by the Union. It placed special
emphasis on the drafting of the Charter by making
it ‘one of its constitutional priorities’ and stipulating
requirements to be met by the Charter, in particular
that:

the document should be given fully binding
legal status by being incorporated into the
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Treaty on European Union (‘A Charter...
constituting merely a non-binding declaration
and...doing no more than merely listing existing
rights would disappoint citizens’ legitimate
expectations’); it thus called for the Charter to
be incorporated into the Treaty of Nice and for
it to be incorporated into the new Constitutional
Treaty;

- it should recognise that fundamental rights are
indivisible, by making the Charter applicable to
all the institutions and bodies of the EU and all
its policies, including those under the second
and third pillars in the context of the powers and
functions conferred upon it by the Treaties.

Finally, it has regularly called for the EU to accede
to the ECHR, stressing that this would not duplicate
the role of the now binding Charter. It has called
several times for the setting-up of the Agency for
Fundamental Rights.

In two resolutions in 2014, Parliament also called for
the creation of a ‘Copenhagen mechanism) that is,
a more efficient tool to ensure that Member States
effectively respect the fundamental values of the
Union and the requirements of democracy and the
rule of law.

- Rosa Raffaelli
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2.1.3.

Free movement of persons

The freedom of movement and residence for persons in the EU is the cornerstone

of Union citizenship, as introduced by the Treaty of Maastricht in 1992. Its practical
implementation in EU law, however, was not a straightforward matter: it first
involved the gradual abolition, limited to certain Member States, of internal borders
under the Schengen agreements. Today, the free movement of persons is mainly
governed by Directive 2004/38/EC on the right of EU citizens and their family
members to move and reside freely within the territory of the Member States. The
implementation of this directive, however, continues to face many obstacles.

Legal basis

Article 3.2 TEU; Article 21 TFEU; and Titles IV and V
TFEU.

Objectives

The concept of the free movement of persons
has changed in meaning since its inception. The
first provisions on the subject, when creating the
European Economic Community in 1957 (1.1.1, 3.1.3
and 3.1.4), referred merely to the free movement of
individuals considered as economic players, either
as employees or providers of services, thus covering
the free movement of workers and the freedom of
establishment. The Treaty of Maastricht! introduced
for every person holding the nationality of a Member
State citizenship'? of the EU from which stems the
right of persons to move and reside freely within the
territory of the Member States. The Lisbon Treaty
confirmed this right, which is also included in the
general provisions of the area of freedom, security
and justice.

Achievements

A. The Schengen area

The most significant development in setting up
the internal market without obstacles to the free
movement of persons has been the conclusion
of the two Schengen agreements: the Schengen
Agreement of 14 June 1985, and the Schengen
Implementing Convention of 19 June 1990 which
came into force on 26 March 1995. Initially, the
Schengen Implementing Convention (signed by
only five Member States: Belgium, France, Germany,
Luxembourg and the Netherlands) formed part of
intergovernmental cooperation in the field of justice
and home affairs. A protocol to the Amsterdam Treaty
provided for the transfer of the ‘Schengen acquis’
(5.12.4) into the Treaties. Today, under the Lisbon
Treaty, it comes under parliamentary and judicial

' Treaty on European Union, which entered into force on 1
November 1993.

121 See Part Two of the TFEU entitled ‘Non-discrimination and
citizenship of the Union’
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scrutiny. As most of Schengen is now part of the EU
acquis, it has no longer been possible for accession
countries to ‘opt out’ since the EU enlargement of 1
May 2004 (Article 8 of the Schengen Protocol).

1. Participating countries

There are currently 26 full Schengen members:
22 EU Member States plus Norway, Iceland,
Switzerland and Lichtenstein (which have associate
status). Ireland and the United Kingdom are not
parties to the Convention but can ‘opt in’ for the
application of selected parts of the Schengen body
of law; Denmark is bound under specific provisions.
Bulgaria, Romania and Cyprus have signed but not
yet implemented the Convention. Croatia is required
to join the Schengen Area by 2015.

2. Scope
The Schengen area’s achievements include:

a. the abolition of internal border controls for all
persons;

b. measures to strengthen and harmonise external
border controls: all EU citizens need only to show an
identity card or passport to enter the Schengen area
(5.12.4);

c. acommon visa policy for short stays: nationals of
third countries included in the common list of non-
member countries whose nationals need an entry
visa (as listed in Annex Il of Council Regulation (EC)
No 539/2001) may obtain a single visa which is valid
for the entire Schengen area; Member States may,
however, require a visa for other third countries;

d. police and judicial cooperation: police forces
assist each other in detecting and preventing crime
and have the right to pursue fugitive criminals into
the territory of a neighbouring Schengen state;
a faster extradition system; and transfer of the
enforcement of criminal judgments (5.12.6 and
5.12.7);

e. the establishment and development of the
Schengen Information System (SIS) (5.12.4).
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B. Free movement of EU citizens
and their family members

1. Firststeps

In line with the objective of transforming the
Community into an area of genuine freedom
and mobility for all its citizens, several directives
were adopted during the 1990s in order to grant
residence rights to persons other than workers:
Council Directive 90/365/EEC on the right of
residence for employees and self-employed persons
who have ceased their occupational activity; Council
Directive 90/366/EEC on the right of residence for
students; and Council Directive 90/364/EEC on the
right of residence (for nationals of Member States
who do not enjoy this right under other provisions
of Community law and members of their families).

2. Directive 2004/38

In order to take account of the large body of case-
law linked to the free movement of persons, a new
comprehensive Directive was adopted in 2004:
Directive 2004/38/EC of the European Parliament
and of the Council of 29 April 2004 on the right of
citizens of the Union and their family members to
move and reside freely within the territory of the
Member States. The new directive repealed the three
abovementioned directives (and also Directives
64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC,
75/34/EEC and 75/35/EEC) and brought together
the piecemeal measures found in the complex body
of legislation and jurisprudence that had governed
this matter to date. Its measures are designed to
encourage Union citizens to exercise their right to
move and reside freely within the Member States,
to cut back administrative formalities to the bare
essentials, to provide a better definition of the status
of family members and to limit the scope for refusing
entry or terminating the right of residence. Within
the scope of Directive 2004/38/EC, family members
include: the spouse; the registered partner, if
the legislation of the host Member State treats
registered partnerships as equivalent to marriage!;
the direct descendants who are under the age of
21 or are dependants and those of the spouse or
registered partner; the dependent direct relatives
in the ascending line and those of the spouse or
registered partner.

a. Rights and obligations:

«  For stays of less than three months: the only
requirement for Union citizens is that they
possess a valid identity document or passport.
The host Member State may require the
persons concerned to register their presence

M This includes homosexual registered partnerships or
marriage, if the legislation of the host Member State
treats homosexual registered partnerships or homosexual
marriage as equivalent to marriage.
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in the country within a reasonable and non-
discriminatory period of time.

- For stays of more than three months: the right
of residence is subject to certain conditions.
The EU citizen and family members must have
sufficient resources and sickness insurance to
ensure that they do not become a burden on the
social services of the host Member State during
their stay. Residence permits are abolished for
Union citizens; however, Member States may
require them to register with the competent
authorities. Family members of Union citizens
who are not nationals of a Member State must
apply for a 5-year residence permit.

- Right of permanent residence: The directive
gives Union citizens the new right of permanent
residence in the host Member State after a five-
year period of uninterrupted legal residence,
provided thatan expulsion decision has not been
enforced against them. This right of permanent
residence is no longer subject to any conditions.
The same rule applies to family members who
are not nationals of a Member State and who
have lived with a Union citizen for five years.
The right of permanent residence is lost only
in the event of more than two successive years’
absence from the host Member State.

- Restrictions on the right of entry and the
right of residence on grounds of public policy,
public security or public health: Union citizens
or members of their family may be expelled from
the host Member State on grounds of public
policy, public security or public health. Under
no circumstances may an expulsion decision be
taken on economic grounds. Measures affecting
the freedom of movement and residence must
comply with the proportionality principle and
be based exclusively on the personal conduct
of the individual concerned. Such conduct must
represent a sufficiently serious and present
threat which affects the fundamental interests
of the state. Previous criminal convictions do not
automatically justify expulsion. The mere fact
that the entry documents used by the individual
concerned have expired does not constitute
grounds for such a measure. Only in exceptional
circumstances, for overriding considerations of
public security, can expulsion orders be served
on a Union citizen if he/she has resided in the
host country for ten years or if he/she is a minor.

Lifelong exclusion orders cannot be issued under
any circumstances. Persons concerned by exclusion
orders can apply for the situation to be reviewed
after three years. The directive also makes provision
for a series of procedural guarantees. In particular,
the individuals concerned have access to judicial
review and, where appropriate, to administrative
review in the host Member State. Member States
may adopt the necessary measures to refuse,
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terminate or withdraw any right conferred by this
directive in the case of abuse of rights or fraud, such
as marriages of convenience.

b. Theimplementation of Directive 2004/38

This directive had to be transposed into national
law and implemented by all Member States by 30
April 2006. On 10 December 2008, the Commission
presented a report on the application of the Directive
to the Council and the European Parliament, which
highlighted a number of serious problems with
the transposition provisions™. In 2009, it issued a
Communication on guidance for better transposition
and application of the directive?. As the guardian of
the Treaties, it is the Commission’s duty to ensure full
and effective implementation of the directive by all
Member States. The Commission also stressed in its
statement of 29 September 2010 that ‘the Member
States are responsible for and entitled to take the
measures to protect public safety and public order
on their territory. In doing so, they must respect
the rules laid down in the 2004 Directive on Free
Movement, the fundamental rights of EU citizens
and avoid discrimination, notably on grounds of
nationality or the belonging to an ethnic minority"
The Commission announced that it was ‘analysing
the situation of all other EU Member States under the
Directive on Free Movement to assess whether it will
be necessary to initiate infringement proceedings ...’

¢. Transitional period for workers
from new EU Member States

The Treaty of Accession signed on 16 April 2003
allowed the ‘old’ EU-15 Member States to introduce
so-called ‘transitional arrangements’ for nationals of
the EU Member States joining in 2004. This meant
that certain limitations on the free movement of
person could be maintained with regard to citizens

1 COM(2008) 840 final.
12 COM(2009) 313 final.
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of the 'new’ Member States during a transitional
period of a maximum of 7 years after accession (in
the case of Bulgaria and Rumania, this applied as of
1 January 2007).

d. Third-country nationals

For provisions applying to third-country nationals
who are not family members of an EU citizen, see
5.12.3.

Role of the European Parliament

In its resolution of 16 January 2014 on respect for
the fundamental right of free movement in the EU®!
the European Parliament calls on the Member States
to comply with the Treaty provisions on EU rules
governing freedom of movement and to ensure that
the principles of equality and the fundamental right
of freedom of movement are upheld for all Member
States. It strongly contests the position taken by
some European leaders calling for changes and
restrictions of the free movement of citizens after
the abolishment of the transitional arrangements
for the free movement of workers from Bulgaria
and Romania on 1 January 2014 and rejects any
proposal to cap numbers of EU migrants as being in
contradiction to the EU Treaty principle of the free
movement of people. It calls on the Commission and
the Member States to ensure the strict enforcement
of EU law so as to guarantee that all EU workers are
treated equally and not discriminated against as
regards access to employment, employment and
working conditions, remuneration, dismissal, and
social and tax benefits and urges national authorities
to combat any unjustified restrictions on or obstacles
to worker’s right of free movement.

- Andreas Hartmann

B P7 TA-PROV(2014)0037.
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2.1.4.

The right of petition

Since the entry into force of the Treaty of Maastricht, every EU citizen has
had the right to submit a petition to the European Parliament, in the form of
a complaint or a request, on an issue that falls within the European Union’s
fields of activity. Petitions are examined by Parliament’s Committee on
Petitions, which takes a decision on their admissibility and is responsible

for dealing with them in conjunction with the Commission.

Legal basis

Article 227 of the Treaty on the Functioning of the
European Union (TFEU), Article 44 of the Charter of
Fundamental Rights of the EU.

Objectives

The right of petition aims to provide EU citizens and
residents with a simple means of contacting the
European institutions with requests or complaints.

Achievements

A. Principles (Article 227 TFEU)

1. Those entitled to petition Parliament

The right of petition is open to any EU citizen
and any natural or legal person that is resident or
has a registered office in a Member State, either
individually or in association with others.

2. Scope

In order to be admissible, petitions must concern
matters which fall within the EU’s fields of activity
and which affect the petitioners directly. The latter
condition is interpreted very broadly.

B. Procedure

The procedure for dealing with petitionsislaid down
in Rules 201 to 203 of the European Parliament’s
Rules of Procedure, which confer responsibility on a
parliamentary committee, currently the Committee
on Petitions.

1. Formal admissibility

Petitions must state the name, nationality and
address of each petitioner and be written in one of
the official EU languages.

2. Material admissibility

Petitions that meet these formal requirements
are referred to the Committee on Petitions, which
must first decide whether they are admissible.
The committee does this by ascertaining that
their subject falls within the EU’s fields of activity.
Where this is not the case, the petition is declared
inadmissible. The petitioner is informed of this
and of the reasons for the decision. Petitioners
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are often encouraged to contact another national
or international body. An analysis of the statistics
concerning petitions shows that the main reason
why petitions are declared inadmissible is that
petitioners continue to confuse European and
national responsibilitiesand the way responsibilities
are split between the European institutions and
the Council of Europe and the European Court of
Human Rights.

3. Examination of petitions

The Committee on Petitions usually asks the
Commission to provide relevant information or
to give its opinion on the points raised by the
petitioner. Sometimes, it also consults other
parliamentary committees, particularly when
petitions are seeking to change existing laws. The
Committee on Petitions may also hold hearings
or send members on fact-finding missions to the
location in question (four fact-finding missions
were carried out in 2008, to Fos-sur-Mer in France,
and to Cyprus, Bulgaria and Romania). Once
sufficient information has been gathered, the
petition is included on the agenda for a meeting of
the committee, to which the Commission is invited.
At this meeting, the Commission gives its opinion
orally and comments on its written response to
the issues raised in the petition. Members of the
Committee on Petitions then have the opportunity
to put questions to the Commission representative.

4. Outcome
This varies from case to case:

« Ifthe petition concerns a specific case requiring
individual attention, the Commission may
contact the appropriate authorities or intervene
through the permanent representation of the
Member State concerned, as this course of
action is likely to settle the matter. In certain
cases, the Committee on Petitions asks the
President of the European Parliament to
contact the national authorities in question.

« If the petition relates to a matter of general
interest, for example if the Commission finds
that EU law has been breached, it can open
infringement proceedings. This may result in a
Court of Justice ruling to which the petitioner
can then refer.
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«  The petition may result in political action being
taken by Parliament or the Commission.

In all cases, the petitioner will receive a response
detailing the results of the action taken.

C. Some examples

1. The’Equitable Life’ scandal, United Kingdom

Two petitions were filed in which customers of
insurance company Equitable Life described the
losses they had suffered after the company ran
into financial difficulties. The petitioners alleged
that the UK authorities had not properly enforced
European law relating to insurance companies.
These petitions led to Parliament setting up a
committee of inquiry.

2. The Lyon-Turin rail tunnel

The residents of the Susa Valley, backed by the
local authorities, filed a petition expressing their
concerns about the impact on the environment
and public health of the construction of the high-
speed Lyon-Turin railway line. Following a visit
from a Committee on Petitions delegation, MEPs
urged that more detailed, independent impact
assessments be drawn up. These assessments
were then considered at a joint meeting of the
Committee on Petitions and the Committee on
Transport and Tourism, with Commissioner Barrot
and the petitioners in attendance. The conclusions
were then referred to the Italian Government. The
file remains open, with the Committee on Petitions
continuing to work on it in conjunction with the
committees responsible for transport and the
environment.

3. Incompatibility with EU law of the
Valencia urban development law, Spain

Several petitions, signed by more than 15 000
people, challenged an urban development law (the
‘LRAU’ law) adopted by the autonomous region
of Valencia, which the petitioners felt infringed
their rights as property owners. The Committee
on Petitions sent two fact-finding missions to
Valencia. This persuaded the Valencia authorities
to make changes to the law and Parliament
was even invited to submit recommendations.
These recommendations were the subject of a
resolution adopted in December 2005. In 2006,
Parliament received a petition alleging that the
Alicante authorities, regardless of the imminent
repeal of the LRAU law, had authorised urban
development plans which did not comply with EU
rules on the environment and public procurement.
The Committee on Petitions then organised a
fact-finding mission, the results of which were
the subject of a Parliament resolution adopted
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in June 2007. The recommendations elicited no
response from the local authorities concerned
for several months. The Commission ultimately
decided to bring the Spanish authorities before
the Court of Justice for non-compliance with
the Public Procurement Directive. At the request
of the Committee on Petitions, it also opened
an investigation into more than 250 urban
development projects which were in breach of the
Water Framework Directive. Finally, in March 2009,
on the basis of the report by Ms Auken (Verts/ALE,
DK) Parliament adopted a resolution on the impact
of extensive urbanisation in Spain on the individual
rights of European citizens, on the environment
and on the application of EU law. The resolution
called on the Spanish Government and the regional
authorities to thoroughly review their legislation
affecting the rights of individual property owners in
order to bring it into line with EU rules. As a result of
the action taken, the Alicante authorities ultimately
abandoned their urban development plans for the
village of Parcent.

4. M30 motorway project in Madrid, Spain

InJune 2006, a fact-finding visit was made to Madrid
to follow up several petitions concerning a project
to extend the M30 motorway that passes through
the city. The petitioners’ main objection concerned
the failure to carry out the impact assessments
necessitated by a project of this nature and scale,
given its location. Indeed, such assessments are
mandatory under Council Directive 97/11/EC
amending Directive 85/337/EEC on the assessment
of the effects of certain public and private projects
on the environment. The investigation carried
out by the Commission revealed that EU rules on
environmental impact assessments had not been
complied with in the course of the project.

5. The’European City Guide’ petition:
aresolution on misleading
‘directory companies’

In a resolution adopted in December 2008 on the
basis of the report by Mr Busutil (PPE-DE, MT),
Parliament focused on the psychological and
financial damage suffered by the small businesses
concerned (400 petitions were received). It stated
that the European institutions should provide
appropriate legal remedy for victims, enabling
them to successfully challenge, annul or terminate
contracts that were concluded on the basis of
misleading advertising and obtain reimbursement
of the money they have paid. It urged victims to
report business scams to national authorities, and
called on Member States to provide small and
medium-sized enterprises with the know-how they
need to file complaints with governmental and
non-governmental authorities.
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D. Annual activity report

The annual report for 2012 was drawn up by
Edward McMillan-Scott (ALDE, UK) and adopted in

plenary on 10 October 2013.

Annual number of petitions received by Parliament

CITIZENS EUROPE

Total number Not registered as petition " Admissible
2001 1132 812 320
2002 1601 1 Wé6 4'1‘5
2003 1315 88 457
2004 1 C')‘O2 623 """"" 3%9
2005 1 (')‘32 628 """"" 3'1‘8
2006 1021 667 354
2007 1 5"06 """""""""" 9 80 """"" 526
2008 1 é‘49 """"""""" — —
2009 1 9‘24 """ O """"" 1 108 """"" 816
2010 1746 91 Qé 667
2011 2 (')‘91 677 998 4{6
2012 2 ?;22 337 """"" 1 406 """"" SéO
11" Submissions that do not correspond to AmdeZZﬂFEUare not registered as petitioﬁ; """""""""""""""" H
The 10 most common subject areas for registered petitions (2009-2012)
Theme 2009 2010 2011 2012
(sorted by sharein 2012)
Fundamental rights 430  223% 338 204% 297 21.0% 500 25.1%
Disability 0 00% 0 00% 101% 10 05%
Justice 159 83% 125 76% 131 9.3% 242 12.2%
Property 106 55% 61 3.7% 51 3.6% 47 24%
Environment 229 11.9% 246 14.9% 260 18.4% 279 14.1%
Impact Assessments 40 2.1% 43 26% 26 1.8% 23 1.2%
Pollution 53 2.8% 48 29% 49 3.5% 57 2.9%
Protection and Preservation 48 2.5% 62 3.7% 38 2.7% 31 1.6%
Waste 18 0.9% 25 1.5% 25 1.8% 37 1.9%
Water 1 0.6% 14 0.8% 19 13%24 12% .....
Internal Market 142 74% 135 8.2% 116 8.2% 143 7.2%
Free movement of goods and services 17 0.9% 22 13% 19 13% .............. 17 ........ 09% .....
Free movement of persons 71 37% 52 31% 33 23% 53 27%
Recognition of qualifications 20 1.0% 23 14% 24 1.7% 31 1.6%
Health 104 5.4% 83 5.0% 74 52% 110 55%
Consumers’Rights 96 5.0% 84 51% 55 3 9%101 ......... 51% .....
Animal Welfare 37 1.9% 34 2.1% 6 2 5%60 ........ 30% .....
TOTAL REGISTERED 1924 — 1655 — ....... 1414 — 1086 — ........
- Udo Bux
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2.1.5.

European Citizens' Initiative

The European Citizens’ Initiative (ECI) is an important instrument of participatory
democracy in the European Union. Thanks to this measure, one million EU
citizens residing in at least one quarter of the Member States can invite the
Commission to submit a proposal for a legal act which they consider to be
required in order to implement the EU Treaties. The ECI gives EU citizens a right
similar to the right of initiative of the European Parliament and the Council.

Since the application of Regulation (EU) No 211/2011, which established detailed
procedures and conditions for the ECI, two dozen initiatives have been attempted,
of which two thirds have been successfully submitted to the Commission.

Legal basis

« Article 11(4) of the Treaty on European Union
(TEU);

Article 24(1) of the Treaty on the Functioning of
the European Union (TFEU);

Regulation (EU) No 211/2011;

- Rule 197a of Parliament’s Rules of Procedure.

Background

Citizens’ initiatives are instruments available to
citizens in a majority of the Member States, be it at
national, regional or local level, although they differ
considerably in scope and procedure. The concept
of EU citizenship, from which the European Citizens'
Initiative (ECI) was derived, was first introduced
in the Maastricht Treaty (1.3.1). Back in 1996, in
the run-up to the Amsterdam Intergovernmental
Conference, the Austrian and Italian foreign ministers
proposed that a right to submit such initiatives
be introduced alongside the right to petition the
European Parliament, but the proposal was not
retained by the Conference. Provisions for a citizens’
initiative very similar to the current regime were
originally included in the draft Constitutional Treaty
(Article 47(4)). Although the Convention Praesidium
rejected the inclusion of these provisions in the final
text, concerted efforts on the part of civil society
organisations allowed them to be maintained.
Following the failure of the ratification process for
the Constitutional Treaty, similar provisions were
reinserted during the drafting of the Lisbon Treaty.

Today, the right to submit a citizens’ initiative is
enshrined underTitle ITEU (provisions on democratic
principles). Article 11(4) TEU establishes the basic
framework for that right, and Article 24(1) sets out
the general principles for a regulation defining
concrete procedures and detailed conditions.
The proposal for a regulation was the result of an
extensive consultation carried out in the framework
of a Commission Green Paper (COM(2009) 622).
Negotiation and settlement of the final text took
several months — a draft proposal was submitted to
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Parliament and the Council on 31 March 2010, and
a political agreement was reached on 15 December
2010, enabling formal adoption of the text by
Parliament and the Council on 16 February 2011. As
Regulation (EU) No 211/2011, it entered into force
on 1 April 2011. Owing to a number of technical
adaptations needed at Member State level to
establish a streamlined verification process, the ECI
Regulation only became applicable a year later. By 1
April 2015, and by the same date every three years
thereafter, the Commission is required to present a
report on the application of the ECI Regulation with
a view to its possible revision.

Theright to submitan ECIshould be clearly separated
from the right to submit a petition, a procedure
from which it differs in many substantial respects.
Petitions can be submitted by EU citizens or by
natural or legal persons having their residence in the
EU (2.1.4), and must address matters that fall within
a field of activity of the EU and affect the petitioner
directly. Petitions are addressed to Parliament in its
capacity as the direct representative of the citizens
at EU level. An ECl is a direct call for a specific EU
legal instrument, must abide by specific rules in
order to qualify, and is ultimately addressed to the
Commission, which alone among the institutions
has the right to submit legislative proposals. In this
respect, the ECI is similar in nature to the right of
initiative conferred on Parliament (Article 225 TFEU)
and on the Council (Article 241 TFEU).

Procedure

A. Citizens’ committee

As a minimum organisational structure is needed
for an initiative of such magnitude, the first step
in the creation of an ECl is the establishment of an
organising committee, called a ‘citizens’ committee’
This committee must be formed by at least seven
people who are residents of at least seven different
Member States (but not necessarily of different
nationalities) and who are of age to vote in the
European elections. Members of the European
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Parliament (MEPs) may participate, but cannot be
counted for the purpose of reaching the minimum
number of citizens required to form a committee.
The committee must name a representative and a
substitute to act as contact people for the specific
ECI.

B. Registration

Before it can start collecting statements of support
from citizens, the committee must register the
initiative with the Commission. This involves
submitting a document giving the title and subject-
matter and a short description of the initiative,
outlining the legal basis proposed for legal action
and providing information on the committee
members and on all sources of support and
funding for the proposed initiative. The organisers
may provide more detailed information and other
material, such as a draft of the proposed legislative
document, in an annex.

The Commission has two months to decide whether
to register the proposed initiative. It will not be
registered if the procedural requirements have
not been met or if it falls outside the framework
of the Commission’s powers to submit a proposal
for a legal act for the purpose of implementing
the Treaties. Registration will also be refused if the
initiative is manifestly frivolous, abusive or vexatious,
or is contrary to the values of the EU as set out in
Article 2 TEU. The Commission’s decision is open to
judicial or extrajudicial redress. Registered initiatives
are published on the Commission’s web portal.

C. Collection of statements of support

Once the initiative is registered, the organisers can
start collecting statements of support. This must
be done within 12 months. Statements of support
can be collected on paper or electronically. If they
are collected electronically, the online collection
system must first be certified by the relevant
national authorities. Detailed rules for the technical
specifications of online collection systems are laid
down in a Commission implementing regulation
(Regulation (EU) No 1179/2011).

Regardless of whether the statements of support are
collected on paper or electronically, the same data
requirements apply for the purpose of verification.
These requirements, defined at Member State
level, are spelled out in Annex Il to Regulation
(EU) No 211/2011. Some Member States (Belgium,
Denmark, Germany, Estonia, Finland, Ireland, the
Netherlands, Slovakia and the UK) do not require
signatories of statements of support to provide
personal identification documents or numbers. All
other Member States do require such identification.
The annex specifies, for each Member State in which
they are required, the types of personal identification
document that may be used.
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In order to be considered by the Commission, the
ECI must gather one million statements of support
within 12 months. Also, in order for it to qualify in
a given Member State, the number of signatories in
that Member State must be at least 750 multiplied
by the number of MEPs elected from that Member
State. In this way, the minimum number of signed
statements of support is determined according
to the same system of degressive proportionality
used to determine the distribution of seats in the
European Parliament among the Member States.

D. Verification and certification

Having collected the necessary number of
statements of support from a sufficient number of
Member States, the organisers must submit them
to the competent national authorities, which are
tasked with certifying the statements of support
compiled by the Commission on the basis of
information communicated by the Member States.
The authorities given this task are typically interior
ministries, electoral commissions or population
registries. The national authorities have three
months to certify the statements of support, but are
not required to authenticate the signatures.

E. Submission and examination

At this stage, the organisers are asked to submit
relevant certificates from the national authorities
concerning the number of statements of support,
and must provide information about funding
received from any source, abiding by the thresholds
set out in Regulation (EC) No 2004/2003 on the
regulations governing political parties at European
level and the rules regarding their funding. In
principle, contributions above EUR 500 must be
declared.

Having received the submission, the Commission is
required to publish it without delay in a register, and
to receive the organisers at the appropriate level to
allow them to explain the details of their request.
After an exchange of views with the Commission,
the organisers are given an opportunity to present
theinitiative at a public hearing held at the European
Parliament. The hearing is organised by the
committee responsible for the subject-matter of the
ECI (Rule 197a of Parliament’s Rules of Procedure).

Current initiatives

Several organisations had attempted to launch
initiatives similar to the ECI before this instrument
was adopted in law and detailed procedures were
established. In 2007 the European Disability Forum
launched one of the first such pilot initiatives,
in which it claimed to have collected 1.2 million

A list of the competent national authorities may be
found at: http://ec.europa.eu/citizens-initiative/public/
authorities-verification
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signatures. After the ECI Regulation was adopted
in 2010, but before it had entered into force,
Greenpeace claimed to have received 1 million
signatures calling for a moratorium on GMO
crops. However, neither of these initiatives can be
counted as an ECI. Since 1 April 2012, about two
dozen ECls have been launched. There are currently
nine initiatives registered, now at the collection
phase. Two initiatives, which reached the requisite
number of signatures (Right2Water and One of Us),
were submitted to the Commission. Right2Water
invites the Commission to ‘propose legislation
implementing the human right to water and
sanitation as recognised by the United Nations, and
promoting the provision of water and sanitation as
essential public services for all’ One of Us asks the EU
‘to end the financing of activities which presuppose
the destruction of human embryos, in particular in
the areas of research, development aid and public
health’. Parliament organised hearings with the
representatives of each initiative, held on 17 February
and 10 April 2014 respectively and involving
several of its committees (those dealing with the
environment, the internal market, research and legal
affairs as well as the Committee on Petitions). In the
meantime, the Commission provided a reply setting
out its legal and political conclusions with regard to
the Right2Water initiative ™.

" COM(2014) 177.
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To date, the Commission has refused to register 18
initiatives, in most cases on the grounds that the
requested legislative initiative falls outside the scope
of its competencies.

Role of the European Parliament

The ECI instrument has been of major interest to
Parliament. On 7 May 2009, before the entry into
force of the Lisbon Treaty, Parliament adopted a
resolution? containing a detailed proposal for the
implementation of the ECI. After the entry into force
of the Treaty, Parliament was actively involved in the
negotiation of the ECl Regulation through its four
rapporteurs (Zita Gurmai and Alain Lamassoure on
behalf of the Committee on Constitutional Affairs,
and Diana Wallis and Gerald Héafner on behalf of the
Committee on Petitions). Parliament contributed
successfully to making the ECl a more accessible
and citizen-friendly instrument of participatory
democracy. It obtained, inter alia, a reduction in the
minimum number of Member States from which the
statements of support have to come, from one third,
as originally proposed, to one quarter; it insisted
that the verification of admissibility must be carried
out at the pre-registration stage; and it pressed for
the provisions allowing all EU citizens and residents,
regardless of nationality, to be granted the right to
sign an ECI.

- Petr Novak

120J C212E, 5.8.2010, p. 99.

17/06/2014 10:30:42



EN-Book_July2014.indb 118 @ 17/06/2014 10:30:42



THE INTERNAL MARKET

The single market is the EU’s greatest achievement. It is an area
without internal borders in which the free movement of goods,
persons, services and capital is, in principle, guaranteed. To
bring this into being, EU legislators have adopted hundreds of
directives to remove technical, regulatory, legal and cultural
barriers within the Union. The creation of the internal market
encouraged EU Member States to liberalise the monopolistic
public utility markets that had been protected until that point.
By aligning their national laws, Member States set about
harmonising rules and standards within the EU. Examples of
this can be seen in the mutual recognition of diplomas, in public

procurement, intellectual property and financial supervision.
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3.1.

The internal market:
framework

3.1.1.

The internal market: general principles

The internal market is an area of prosperity and freedom, giving 500 million Europeans
access to goods, services, jobs, business opportunities and the cultural richness of

28 Member States. While the construction of an internal market requires continuous
efforts, the further deepening of the single market could yield significant gains for

EU consumers and businesses, increasing the GDP (gross domestic product) of the
EU28 by EUR 235 billion per year, if the remaining barriers were eliminated. Current
debate on the internal market was relaunched by the European institutions with a
communication on the Europe 2020 strategy, a report by the Commission entitled ‘A
new strategy for the single market — At the service of Europe’s economy and society,

a communication entitled ‘Single Market Act — Twelve levers to boost growth and
strengthen confidence; a communication entitled ‘Single Market Act Il — Together

for new growth’ and a number of European Parliament resolutions (e.g. ‘Completing
the Digital Single Market!"’; ‘Competitive digital single market — eGovernment as

a spearhead?”). One of the most promising and challenging areas for progress is

the digital single market. It opens up new opportunities to boost the economy (e.g.
through e-commerce), at the same time cutting red tape (e.g. through e-government). It
highlights areas in which current regulations and business practices are failing to keep
up with the opportunities created by information and communication technologies.

" European Parliament resolution of 11 December 2012, P7_TA(2012)0468.
121 European Parliament resolution of 20 April 2012, P7_TA(2012)0140.

Legal basis

Articles 4(2)(a), 26, 27, 114 and 115 of the Treaty on
the Functioning of the European Union (TFEU).

Objectives

The common market created by the Treaty of Rome
in 1958 was intended to eliminate trade barriers
between Member States with the aim of increasing
economic prosperity and contributing to ‘an ever
closer union among the peoples of Europe’ The
Single European Act of 1986 included the objective
of the internal market in the EEC Treaty, defining it as
‘an area without internal frontiers in which the free
movement of goods, persons, services and capital is
ensured’ With the legal framework for the internal
market now in place, debate is centred around the
effectiveness and impact of EU regulation. It calls for
an approach that focuses on complete transposition,
implementation and enforcement of internal
market rules, moving towards what could be called
the ‘management’ of the internal market and the
‘partnership’ between EU institutions and national
authorities.
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Achievements

A. The common market of 1958

The common market, the Treaty of Rome’s main
objective, was achieved through the 1968 customs
union, the abolition of quotas, the free movement
of citizens and workers, and a degree of tax
harmonisation with the general introduction of VAT
in 1970. However, the freedom of trade in goods and
services and the freedom of establishment were still
limited due to continuing anti-competitive practices
imposed by public authorities.

B. The launch of the internal market in the
1980s and the Single European Act

The lack of progress in the achievement of the
common market was largely attributed to the
choice of an overly detailed method of legislative
harmonisation and to the rule that required
unanimity for decisions to be taken in the Council.
According to the Cecchini report (‘The cost of
non-Europe’), presented in March 1988, this was
extremely expensive for the economy, costing
between 4.25% and 6.5% of GDP. In the mid-1980s
political debate on this issue led the EEC to consider
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a more thorough approach to the objective of
removing trade barriers: the internal market.

The Single European Act entered into force on 1 July
1987, setting a precise deadline of 31 December
1992 for completion of the internal market. It also
strengthened the decision-making mechanisms
for the internal market by introducing qualified
majority voting for common customs tariffs, free
provision of services, free movement of capital and
approximation of national legislation. By the time
the deadline passed, over 90% of the legislative acts
listed in the 1985 White Paper had been adopted,
largely under the qualified majority rule.

C. Towards a shared responsibility to
complete the internal market

The internal market has made a significant
contribution to the prosperity and integration of the
European economy. It has increased trade within
the EU by about 15% per year over 10 years; it has
boosted productivity and reduced costs through
the abolition of customs formalities, harmonisation
or mutual recognition of technical rules and lower
prices as a result of competition; it has generated
additional growth of 1.8% over the last 10 years; and
it has created around 2.5 million more jobs, while
reducing the differences in income levels between
Member States.

A new internal market strategy running from 2003
to 2010 focused on the need to facilitate the free
movement of goods, integrate the services markets,
reduce the impact of tax obstacles and simplify the
regulatory environment. Substantial progress was
made in opening up transport, telecommunications,
electricity, gas and postal services. The transposition
rate (measured by the ‘transposition deficit, which is
the percentage of directives not transposed in all the
Member States) fell to 0.9% in 2010, but increased
to 1.2% in September 2011 — the interim target
was 1%. The Commission’s 2012 Internal Market
Scoreboard observed that although the average
percentage of single market legislation not yet
transposed at national level remained below the
agreed target of 1%, some Member States would
not be able to overcome the high backlog ‘without
drastic action’.

In its communication entitled ‘Better governance
for the Single Market'?, the Commission called for
infringement procedures to be shortened and for
compliance with judgments of the Court of Justice
to be ensured through penalty payment procedures.
The Commission proposed horizontal measures
such as an emphasis on clear, easily implementable
new regulations, better use of existing IT tools to

1 European Commission Internal Market Scoreboard No 23,
September 2011.

2 COM(2012) 259
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facilitate the exercise of single market rights, and
setting up national centres to oversee the operation
of the single market. Monitoring is an integral part
of the annual reports on single market integration in
the context of the European Semester process.

D. The relaunch of the internal
marketin 2010

Given that the full potential of the internal market
remains unexploited and that Europe has been
changed by reunification, enlargement and closer
integration since the introduction of the single
market, Parliament, the Council and the Commission
have recently made fresh efforts to relaunch the
internal market, in order to boost the European
single market once again and to put the public,
consumers and SMEs at the centre of the single
market policy.

In May 2010 the Commission published a report
entitled ‘A new strategy for the single market at the
service of Europe’s economy and society’ covering all
of the policies concerned (competition, consumer,
digital, tax and other policies). It also set out several
initiatives aimed at shoring up the single market
by removing the remaining barriers. This prepared
the ground for a Commission communication
entitled ‘Towards a Single Market Act’®, in which the
Commission presented a series of measures designed
to boost the European economy and create jobs,
thereby adopting a more ambitious single market
policy. Following on from the communication of
11 January 2012 entitled ‘A Coherent framework
for building trust in the Digital Single Market for
e-commerce and online services'™, in June 2012 the
Commission published a communication entitled
‘Better Governance for the Single Market'®. It
proposed that the focus should be placed on those
sectors with the highest growth potential in 2012
and 2013, meaning network industries (e.g. energy
and telecommunications) and key services sectors
(trade, business services, financial intermediation
and transport).

In October 2012 the Commission came forward with
a second set of proposals — the Single Market Act
Il — to further develop the single market and exploit
its untapped potential as an engine for growth.
The Single Market Act Il sets out 12 key actions for
rapid adoption by the EU institutions. These actions
are concentrated on four main drivers for growth,
employment and confidence: integrated networks,
cross-border mobility of citizens and businesses, the
digital economy, and actions that reinforce cohesion
and consumer benefits. The Single Market Act Il
follows in the footsteps of an initial set of measures
presented by the Commission — the Single Market

51 COM(2010) 608.
4 COM(2011) 942.
51 COM(2012) 259.
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Act | — and includes the following actions aiming
at a more thoroughgoing, better integrated single
market:

« business mobility (e.g. introducing provisions
to mobilise long-term investment, modernising
insolvency proceedings, and helping to create
an environment that offers second chances to
failing entrepreneurs);

« the digital economy (as a move towards
the completion of the digital single market
by 2015, the Commission is proposing that
e-commerce should be promoted in the EU by
making payment services easier to use, more
trustworthy and more competitive; there is
also a need to address the key causes of the
lack of investment in high-speed broadband
connections and to make electronic invoicing
standard in public procurement procedures);

« consumer confidence (e.g.introducing measures
to ensure widespread access to bank accounts,
as well as transparent and comparable account
fees and easier bank account switching).

The Commission was due to come forward with
all of the key legislative proposals connected with
the Single Market Act Il by spring 2013, and with
the non-legislative proposals by the end of 2013.
Parliament and the Council will be called upon to
adopt legislative proposals as a matter of priority.

Role of the European Parliament

Parliament is a driving force behind the process
that led to the creation of the internal market.
Specifically, it backed the idea of changing the
internal market into a fully integrated home
market by 2002 (resolution of 20 November 1997).
In several resolutions adopted in 2006 (e.g. those
of 12 February, 14 February, 16 May and 6 July)
Parliament supported the idea that the internal
market was a common framework and point of
reference for many EU policies and asked for a debate
which went beyond the common rules on the four
freedoms, fundamental rights and competition.

Parliament also played an active role in the recent
relaunch of the internal market. In its resolution of 20
May 2010 on delivering a single market to consumers
and citizens™, Parliament emphasised that measures
must be taken in order to inform and empower
consumers and SMEs more effectively, as well as to
increase citizens’ confidence. Parliament issued three
further responses to the Single Market Act with three
resolutions adopted on 6 April 2011: ‘Governance and
partnership in the single market'?, ‘A single market
for Europeans'™ and ‘A single market for enterprises
and growth™., In all its 2010 and 2011 resolutions

1 Texts adopted, P7_TA(2010)0186.
12 Texts adopted, P7_TA(2011)0144.
Bl Texts adopted, P7_TA(2011)0145.

(
(
(
¥ Texts adopted, P7_TA(2011)0146.
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relating to the internal market, Parliament called for the
governance ofthesingle marketto be strengthenedand
for the transposition and enforcement of single market
legislation to be improved. Parliament’s resolution of
20 April 2012 on‘a competitive digital single market —
eGovernment as a spearhead’™ pointed out the need
for a clear and coherent legal framework for the mutual
recognition of electronic authentication, identification
and signatures that is necessary to guarantee that
cross-border administrative services can operate
throughout the EU. This was followed by the resolution
of 22 May 2012 on the‘Internal Market Scoreboard’®.

On 11 December 2012, Parliament also adopted two
non-legislative resolutions relating to the internal
market, one on completing the Digital Single
Market” and one on a Digital Freedom Strategy in EU
Foreign Policy®, in which it stressed that it strongly
supports the principle of net neutrality, namely that
internet service providers do not block, discriminate
against, impair or degrade, including through
price, the ability of any person to use a service to
access, use, send, post, receive or offer any content,
application or service of their choice, irrespective of
source or target. In the same resolution it also called
on the Commission and the Council to promote and
preserve high standards of digital freedom in the EU.
The aim of the resolutions was to develop policy and
practice with a view to the establishment of a real
digital single market in the EU to cope with different
sets of national rules in key areas including VAT,
postal services and intellectual property rights. The
principles of net neutrality and the open internet, as
well as the abolition of roaming charges, are currently
being discussed as part of a legislative package
laying down measures concerning the European
single market for electronic communications and
to achieve a Connected Continent®, and were
approved in Parliament’s plenary vote of 3 April 2014.

On 7 February 2013, Parliament adopted a resolution
with recommendations to the Commission on the
governance of the Single Market?, establishing
a single market governance cycle as a specific
pillar of the European Semester. Furthermore, on
25 February 2014, Parliament adopted a resolution
on Single Market governance within the European
Semester 201407, followed by its resolution of 27
February 2014 on SOLVIT!'2,

- Mariusz Maciejewski

B Texts adopted, P7_TA(2012)0140.
161 Texts adopted, P7_TA(2012)0211.
7l Texts adopted, P7_TA(2012)0468.
18 Texts adopted, P7_TA(2012)0470.
I COM(2013) 627.

9 Texts adopted, P7_TA(2013)0054.
M Texts adopted, P7_TA(2014)0130.
2 Texts adopted, P7_TA(2014)0164.
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3.1.2.

Free movement of goods

The free movement of goods, the first of the four fundamental freedoms of the

internal market, is secured through the elimination of customs duties and quantitative
restrictions, and the prohibition of measures having an equivalent effect. The principles
of mutual recognition, elimination of physical and technical barriers, and promotion

of standardisation were added in order to continue the completion of the internal
market. The adoption of the New Legislative Framework (NLF) in 2008 significantly
strengthened product marketing rules, the free movement of goods, the EU’s market
surveillance system and the CE mark. The mutual recognition principle was also
consolidated, and applies to a wide range of products not covered by EU harmonisation.

Legal basis

Articles 26 and 28-37 of the Treaty on the Functioning
of the European Union (TFEU).

Objectives

The right to free movement of goods originating
in Member States, or of goods from third countries
which are in free circulation in the Member States,
is one of the fundamental principles of the Treaty
(Article 28 TFEU). Originally, free movement of
goods was seen as part of a customs union between
the Member States, involving the abolition of
customs duties, quantitative restrictions on trade
and equivalent measures, and the establishment of
a common external tariff for the Community. Later,
the emphasis was laid on eliminating all remaining
obstacles to free movement of goods with a view
to creating the internal market — an area without
internal borders, in which goods could move as
freely as on a national market.

Achievements

The elimination of customs duties and quantitative
restrictions (quotas) between Member States was
accomplished by 1 July 1968, i.e. one and a half
years early. This deadline was not met in the case
of the supplementary objectives — the prohibition
of measures having an equivalent effect, and the
harmonisation of relevant national laws. These
objectives became central in the ongoing effort to
achieve free movement of goods.

A. Prohibition of charges having an
effect equivalent to that of customs
duties: Articles 28(1) and 30 TFEU

Since there is no definition of the aforementioned
concept in the Treaty, the case-law has had to
provide one. The Court of Justice of the European
Union considers that any charge, whatever it is
called or however it is applied, ‘which, if imposed
upon a product imported from a Member State to
the exclusion of a similar domestic product has,
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by altering its price, the same effect upon the free
movement of products as a customs duty’ may be
regarded as a charge having equivalent effect,
regardless of its nature or form (Cases 2/62 and
3/62 of 14 December 1962, and Case 232/78 of 25
September 1979).

B. Prohibition of measures having an
effect equivalent to quantitative
restrictions: Articles 34 and 35 TFEU

In its Dassonville judgment, the Court of Justice took
the view that all trading rules enacted by Member
States which are capable of hindering, directly or
indirectly, actually or potentially, intra-Community
trade are to be considered as measures having
an effect equivalent to quantitative restrictions
(Cases 8/74 of 11 July 1974 and points 63 to 67
of Case C-320/03 of 15 November 2005). The
Court’s reasoning was developed further in the
Cassis de Dijon (Case 120/78 of 20 February 1979)
jurisprudence, which laid down the principle that
any product legally manufactured and marketed
in a Member State in accordance with its fair and
traditional rules, and with the manufacturing
processes of that country, must be allowed onto
the market of any other Member State. This was the
basic reasoning underlying the debate on defining
the principle of mutual recognition, including in
the absence of harmonisation. As a consequence,
even in the absence of European harmonisation
measures (secondary EU legislation), Member States
are obliged to allow goods that are legally produced
and marketed in other Member States to circulate
and to be placed on their markets.

Importantly, the field of application of Article 34
TFEU is limited by the Keck jurisprudence, which
states that certain selling arrangements fall outside
the scope of that article, provided that they are
non-discriminatory (i.e. they apply to all relevant
traders operating within the national territory, and
affect in the same manner, in law and in fact, the
marketing of domestic products and products from
other Member States) (Joined Cases C-267/91 and
C-268/91 of 24 November 1993).
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C. Exceptions to the prohibition of
measures having an effect equivalent
to that of quantitative restrictions

Article 36 TFEU allows Member States to take
measures having an effect equivalent to quantitative
restrictions when these are justified by general,
non-economic considerations (e.g. public morality,
public policy or public security). Such exceptions to
the general principle must be interpreted strictly,
and national measures cannot constitute a means
of arbitrary discrimination or disguised restriction
on trade between Member States. Exceptions are
no longer justified if Union legislation that does
not allow them has come into force in the same
area. Finally, the measures must have a direct effect
on the public interest to be protected, and must
not go beyond the necessary level (principle of
proportionality).

Furthermore, the Court of Justice has recognised in
its jurisprudence (Cassis de Dijon) that the Member
States may make exceptions to the prohibition of
measures having an equivalent effect on the basis
of mandatory requirements (relating, among other
things, to the effectiveness of fiscal supervision,
the fairness of commercial transactions, consumer
protection and protection of the environment).
Member States have to notify national exemption
measures to the Commission. Procedures for
the exchange of information and a monitoring
mechanism were introduced in order to facilitate
supervision of such national exemption measures
(as provided for in Articles 114 and 117 TFEU,
Decision 3052/95/EC of the European Parliament
and of the Council of 13 December 1995 and
Council Regulation (EC) No 2679/98 of 7 December
1998). This was further formalised in Regulation
(EC) No 764/2008 on mutual recognition, which
was adopted in 2008 as part of the so-called New
Legislative Framework (NLF).

D. Harmonisation of national legislation

Since the late 1970s, considerable efforts have
been made to harmonise national legislation. The
adoption of harmonisation laws has made it possible
to remove obstacles created by national provisions
by making them inapplicable and to establish
common rules aimed at guaranteeing both free
circulation of goods and products and respect for
other EC Treaty objectives, such as protection of the
environment and of consumers, competition, etc.

Harmonisation has been further facilitated by the
introduction of the qualified majority rule, required
for most directives relating to the completion
of the single market (Article 95 of the EC Treaty,
as modified by the Maastricht Treaty), and by
the adoption of a new approach, proposed in a
Commission White Paper of June 1985, aimed at
avoiding onerous and detailed harmonisation. In
the new approach based on the Council resolution
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of 7 May 1985 (confirmed in the Council resolution
of 21 December 1989 and Council Decision 93/465/
EEC), the guiding principle is the mutual recognition
of national rules. Harmonisation must be restricted
to essential requirements, and is justified when
national rules cannot be considered equivalent and
create restrictions. Directives adopted under this
new approach have the dual purpose of ensuring
free movement of goods through the technical
harmonisation of entire sectors, and guaranteeing
a high level of protection of the public interest
objectives referred to in Article 114(3) TFEU (e.g. toys,
building materials, machines, gas appliances and
telecommunications terminal equipment).

E. Completion of the internal market

The creation of the single market necessitated
the elimination of all remaining obstacles to free
movement of goods. The Commission White Paper
of June 1985 set out the physical and technical
obstacles to be removed, and the measures to be
taken by the Community to this end. Most of these
measures have now been adopted. However, the
single market still requires substantial reforms if it is
to meet the challenges of technological progress —
the key factor in improving the EU’s competitiveness
on global markets.

Role of the European Parliament

Parliament supported the completion of the internal
market and has always given particular support
to the 'new approach’ in connection with the free
movement of goods, clarifying its definition in a
1987 report. It has also made a strong legislative
contribution to the harmonisation directives.
Parliament made a significant contribution to the
NLF package adopted in 2008. The key issues for
Parliament, in its negotiations with the Council, were
to secure agreement that all economic operators
involved should increasingly be responsible for
assuring the compliance and safety of the products
they put on the market, and further to strengthen
the CE mark by making consumers more aware
of it. Parliament continues to work in this area,
with the Alignment Package consisting of nine
directives covering different products, including lifts,
pyrotechnic articles and explosives.

In its resolution of 8 March 2011™ Parliament called
on the Commission to establish a single market
surveillance system for all products (harmonised
and non-harmonised), based on one legislative act
covering both the General Product Safety Directive
and Regulation No 765/2008 on market surveillance,
in order to attain a high level of product safety and
market surveillance, and to clarify the legal basis.
On 13 February 2013, at Parliament’s request, the
Commission presented the Product Safety and

M 0JC199E,7.7.2012,p. 1.
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Market Surveillance Package, which aims to improve
market surveillance systems in the Member States.
The package consists of new enforcement rules for
the internal market for goods, which will enable
national market surveillance authorities to enforce
the law and to provide better and more extensive
means of consumer protection. In particular,
authorities will be better able to track down unsafe
products, while, at the same time, the rules on
consumer product safety will be simplified and
merged into a single piece of legislation.

The three most important parts of the package are:

1. a proposal for a new regulation on consumer
product safety (CPSR);

2. a proposal for a single regulation on market
surveillance for products, unifying and simplifying
existing fragmented legislation;

3. amultiannual plan for market surveillance of 20
individual actions that the Commission will take over
the next three years.

Along with the principle of mutual recognition,
standardisation plays a central role in the proper
functioning of the internal market. Harmonised
European standards help to ensure free movement
of goods within the internal market and allow
enterprises in the EU to become more competitive.
These standards help to protect the health and
safety of European consumers and also contribute
to environmental protection. Aiming to enhance the
content of the standardisation reform, Parliament
adopted a resolution on 21 October 2010™M in which
it called for the standardisation system’s many
successful elements to be maintained and improved,
and for the right balance to be struck between the
national, European and international dimensions.
Parliament further argued that the addition of the

" 0JC70E, 8.3.2012, p. 56.
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principle of ‘appropriate representation’ is a vital
element, given that it is of the utmost importance
to incorporate all stakeholder positions in an
appropriate manner whenever the public interest
is concerned, especially in the development of
standards intended to support EU legislation and
policies.

On 25 October 2012 Parliament and the Council
adopted Regulation (EU) No 1025/2012 on European
standardisation, modernising and improving the
mechanism for setting European standards.

The seventh legislature also concluded legislative
work on: the Regulation laying down harmonised
conditions for the marketing of construction
products; the labelling and marking of the fibre
composition of textile products; the safety and
environmental performance of two- and three-
wheeled vehicles and quadricycles; and the Directive
on recreational craft and personal watercraft
(improving safety through better categorisation
of watercraft). In addition, Parliament reached
provisional agreement with the Council on the final
text of the Radio Equipment Directive.

Parliament supports the need for stronger
cooperation between EU and national authorities
in order to improve the quality of EU legislation
and identify legislation in need of simplification
or codification, in accordance with the goal of
putting more effort into better regulation, prompt
transposition and  correct  implementation.
Parliament also calls on the other institutions to
support co-regulation and voluntary agreements
whenever possible, in accordance with the same
principle of better law-making.

- Mariusz Maciejewski
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3.1.3.

Free movement of workers

One of the four freedoms enjoyed by EU citizens is the free movement of
workers. This includes the rights of movement and residence for workers, the
rights of entry and residence for family members, and the right to work in
another Member State. These rights are accompanied by certain restrictions,
in particular as regards the rights of entry and residence and the right to
take up employment in the public sector. In addition, restrictions apply in
some countries for citizens coming from the ‘new’ Member States.

Legal basis

Article 3(2) of the Treaty on European Union (TEU),
Articles 4(2)(a), 20, 26 and 45-48 of the Treaty on the
Functioning of the European Union (TFEU).

Directive 2004/38/EC on the right of citizens of
the Union and their family members to move and
reside freely within the territory of the Member
States; Regulation (EU) No 492/2011 on freedom of
movement for workers within the Union; Regulation
(EC) No 883/2004 on the coordination of social
security systems and its implementing Regulation
(EC) 987/2009.

Case-law of the Court of Justice of the European
Union

Objectives

Freedom of movement for workers is one of the
founding principles of the EU. It is laid down in
Article 45 of the TFEU and is a fundamental right of
workers. It entails the abolition of any discrimination
based on nationality between workers of the Member
States as regards employment, remuneration and
other conditions of work and employment.

Achievements

At the end of 2012, according to Eurostat data,
2.8% of EU citizens (14.1 million people) resided in
Member States other than those of which they are
citizens. According to a 2010 Eurobarometer survey,
10% of people polled in the EU replied that they had
lived and worked in another country at some point
in the past, while 17% intended to take advantage of
the right to free movement in the future.

A. Current general arrangements
on freedom of movement

Any national of a Member State has the right to seek
employment in another Member State in conformity
with the relevant regulations applicable to national
workers. He or she is entitled to receive the same
assistance from the national employment office as
nationals of the host Member State, without any
discrimination on the grounds of nationality, and
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also has the right to stay in the host country for a
period long enough to look for work, apply for a
job and be recruited. This right applies equally to all
workers from other Member States, whether they
are on permanent contracts, employed as seasonal
or cross-border workers or provide services. Workers
may not be discriminated against, e.g. with regard
to language requirements, which must only be
reasonable and necessary for the job in question.

1. Workers' rights of movement and residence
a. Movement

Directive 2004/38/EC introduces EU citizenship
as the basic status for nationals of the Member
States when they exercise their right to move
and reside freely on EU territory. For the first three
months, every EU citizen has the right to reside on
the territory of another EU country without any
conditions or formalities. For longer periods, the
host Member State may require a citizen to register
his or her presence within a reasonable and non-
discriminatory period of time. Depending on the
length of the stay, other formalities may also have to
be completed.

b. Residence

Migrant workers' right to reside for more than three
months remains subject to certain conditions, which
vary depending on the workers’ status (employees,
self-employed, pensioners, posted workers or
workers who have lost their jobs). Union citizens
acquire the right of permanent residence in the
host Member State after a period of five years of
uninterrupted legal residence.

2. Rights of entry and residence
for family members

Directive 2004/38/EC amended Regulation 1612/68/
EEC with regard to family reunification and extended
the definition of ‘family member’ (formerly limited to
spouse, descendants aged under 21 or dependent
children, and dependent ascendants) to include
registered partners if the host Member State’s
legislation considers a registered partnership to be
the equivalent of a marriage. Irrespective of their
nationality, these family members have the right to
reside in the same country as the worker.
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3. Employment
a. Recruitment and treatment at work

As regards working and employment conditions
in the territory of the host Member State, workers
who are nationals of another Member State may
not be treated differently to national workers due
to their nationality. This applies in particular to
matters pertaining to recruitment, dismissal and
remuneration, and to occupational training and
retraining measures. Nationals of one Member State
working in another have the same social and tax
benefits and access to housing as national workers,
and are entitled to equal treatment in respect of the
exercise of trade union rights.

b. Rightto remain in the host country
after stopping work

This right was laid down in Regulation (EEC)
No 1251/70 and must now be viewed in the context
of Directive 2004/38/EC. Job seekers have the right
to reside for a period exceeding six months without
having to meet any conditions if they continue
to seek employment in the host Member State
and have a ‘genuine chance’ of finding work. After
acquiring the right of permanent residence in the
host Member State, EU citizens are no longer subject
to any conditions (such as sufficient financial means)
but can, if necessary, rely on social assistance in the
host Member State just like its nationals.

B. Restrictions on freedom of movement

1. Restrictions on the right of entry
and the right of residence

The Treaty allows a Member State to refuse an
EU national the right of entry or residence on the
grounds of public policy, public security or public
health. Measures affecting freedom of movement
and residence must be based on the personal
conduct of the individual concerned, and such
conduct must represent a sufficiently serious and
present threat to fundamental interests of the state.
In any event, a Member State must assess a number
of factors before it can take an expulsion decision.
Under no circumstances may lifelong exclusion
orders be issued. In this regard, Directive 2004/38/EC
provides for a series of procedural guarantees.

2. Restrictions on taking up jobs
in the public service

According to Article 45(4) TFEU, the free movement of
workers does not apply to employment in the public
sector. Access to the public service may be restricted
to nationals of the host Member State. However, this
derogation has been interpreted in a very restrictive
way by the Court of Justice, according to which only
those posts in which the exercise of public authority
and the responsibility for safeguarding the general
interest of the state (such as the internal or external
security) of the state concerned is involved may be
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restricted to its own nationals. These criteria must
be evaluated on a case-by-case basis in view of the
nature of the tasks and responsibilities covered by
the post in question (Lawrie-Blum v Land Baden-
Wiirttemberg, Case No C-66/85).

3. Restrictions on the freedom of movement
of nationals of the new Member States

During a transitional period after the accession
of new Member States, certain conditions can be
applied that restrict the free movement of workers
from, to and between these Member States. These
restrictions do not concern travel abroad or self-
employed activity, and they may differ from one
Member State to another.

The remaining transitional periods applicable to
the accession of Bulgaria and Romania in 2007
were lifted on 1 January 2014. There are currently
transitional periods for Croatian nationals, which
must be lifted by July 2020 at the latest.

C. Measures to encourage
freedom of movement

1. Mutual recognition of training

As a basic principle, any EU citizen should be able to
practise his or her profession freely in any Member
State. However, the practical implementation of this
principle is often hindered by national requirements
for access to certain professions in the host
country. The system for recognition of professional
qualifications has been reformed to help make
labour markets more flexible, and to encourage
more automatic recognition of qualifications.
Directive 2005/36/EC (as modernised by Directive
2013/55/EU) on the recognition of professional
qualifications consolidates and modernises the
15 existing directives covering almost all recognition
rules (3.1.5), and provides for innovative features
such as the European professional card and the
mutual evaluation of regulated professions.

2. The EURES network (European
Employment Services)

EURES is a cooperation network involving the
Commission, the public employment services of the
EEA member states and other partner organisations,
and Switzerland (see 5.10.3). From 2014, EURES will
improve the self-service tools on its digital platform
so as to become a real Europe-wide job mobility
portal and develop targeted mobility schemes for
concrete shortcomings in the labour market.

3. Other activities to improve workers’ mobility

The EU has made major efforts to create an
environment conducive to worker mobility. These
include:

» aEuropean health insurance card and a directive
on cross-border healthcare;
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- the coordination of social security schemes with
Regulation (EC) 883/2004 and implementing
Regulation (EC) 987/2009 (5.10.4);

« a proposal for a directive on the portability
of supplementary pension rights, on which
Parliament and the Council reached agreement
at the end of 2013;

« work placements abroad for young workers:
the new Erasmus+ programme for 2014 to
2020 allows internships and traineeships for
vocational students in other Member States
(5.13.3);

« the Commission proposal to facilitate and
promote EU mobility under the Europe 2020
strategy, and in particular in the flagship
initiative ‘An agenda for new skills and jobs’;

- the flagship initiative ‘Youth on the move; also
part of the Europe 2020 strategy;

« the 2010 Commission communication
‘Reaffirming the free movement of workers:
rights and major developments’ and the 2013
communication ‘Free movement of EU citizens
and their families: Five actions to make a
difference’;

« aproposal foradirective on measures facilitating
the exercise of rights conferred on workers in the
context of freedom of movement for workers,
which specifically provides for new means
of redress for workers discriminated against,
including conciliation and mediation. In March
2014 Parliament particularly stressed the need
for a European network of national contact
points to improve cooperation among Member
States in enforcing the rights of workers from
other EU countries.
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Role of the European Parliament

The European Parliament considers all employment-
related topics to be among the EU’s main priorities,
and has always stressed that the EU and its Member
States should coordinate their efforts in this regard
and promote the free movement of workers as one
of the objectives of the completed internal market.
Parliament plays a dynamic role in establishing
and improving the internal market, and has
always energetically supported the efforts of the
Commission in this area.

On 25 October 2011, Parliament adopted a
resolution on promoting workers’ mobility within
the European Union, in response to the Commission
communication on the same subject, in which it
reaffirmed the importance of promoting workers’
mobility and addressed topics such as removing
obstacles that impede mobility, addressing
administrative and legal aspects and linking
mobility with other policies. On 15 December 2011,
in view of the continuing labour market restrictions
on nationals of Romania and Bulgaria, Parliament
adopted a resolution on the freedom of movement
for workers within the European Union, in which it
expressed the view that worker mobility in the EU
should never be regarded as a threat to national
labour markets.

As regards social security coordination, in its
January 2014 resolution on social protection for
all, Parliament calls on the Commission to review
legislation and monitor the implementation and
coordination of social security systems in order to
safeguard EU migrant workers’ benefit entitlements.

- Marion Schmid-Drlner

17/06/2014 10:30:43



130

THE INTERNAL MARKET

3.1.4.

Freedom of establishment and

freedom to provide services

As stipulated in the Treaty on the Functioning of the European Union and

reinforced by the case-law of the European Court of Justice, the freedom of
establishment and the freedom to provide services guarantee mobility of businesses
and professionals within the EU. For the further implementation of these two
freedoms, expectations concerning the Services Directive adopted in 2006 are

high, as it is of crucial importance for the completion of the internal market.

Legal basis

Articles 26 (internal market), 49 to 55 (establishment)
and 56 to 62 (services) of the Treaty on the
Functioning of the European Union (TFEU).

Objectives

Self-employed persons and professionals or legal
persons within the meaning of Article 54 TFEU who
are legally operating in one Member State may:
(i) carry on an economic activity in a stable and
continuous way in another Member State (freedom
of establishment: Article 49 TFEU); or (ii) offer and
provide their services in other Member States on a
temporary basis while remaining in their country
of origin (freedom to provide services: Article 56
TFEU). This implies eliminating discrimination on
the grounds of nationality and, if these freedoms
are to be used effectively, the adoption of measures
to make it easier to exercise them, including the
harmonisation of national access rules or their
mutual recognition (3.1.5).

Achievements

A. Liberalisation in the Treaty

1. ‘Fundamental freedoms’

The right of establishment includes the right to
take up and pursue activities as self-employed
persons and to set up and manage undertakings,
for a permanent activity of a stable and continuous
nature, under the same conditions as those laid down
by the law of the Member State of establishment for
its own nationals.

Freedom to provide services applies to all those
services normally provided for remuneration, insofar
as they are not governed by the provisions relating
to the freedom of movement of goods, capital and
persons. The person providing a ‘service’ may, in
order to do so, temporarily pursue her or his activity
in the Member State where the service is provided,
under the same conditions as are imposed by that
Member State on its own nationals.
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2. The exceptions

Under the TFEU, activities connected with the
exercise of official authority are excluded from
freedom of establishment and provision of services
(Article 51 TFEU). This exclusion is, however, limited
by a restrictive interpretation: exclusions can
cover only those specific activities and functions
which imply the exercise of authority; and a whole
profession can be excluded only if its entire activity
is dedicated to the exercise of official authority, or
the part that is dedicated to the exercise of public
authority is inseparable from the rest. Exceptions
enable Member States to exclude the production of
or trade in war material (Article 346(1)(b) TFEU) and
to retain rules for non-nationals in respect of public
policy, public security or public health (Article 52(1)).

B. Services Directive — towards
completing the internal market

The Services Directive (Directive 2006/123/EC
of 12 December 2006 on services in the internal
market), which strengthens the freedom to provide
services within the EU, was adopted in 2006, with an
implementation deadline of 28 December 2009. This
directiveis crucial for completing the internal market,
since it has a huge potential for delivering benefits
for consumers and SMEs. The aim is to create an open
single market in services within the EU while at the
same time ensuring the quality of services provided
to consumers in the Union. The full implementation
of the Services Directive could increase trade in
commercial services by 45% and foreign direct
investment by 25%, bringing an increase of between
0.5% and 1.5% in GDP (Commission communication
‘Europe 2020°). The directive contributes to
administrative and regulatory simplification and
modernisation. This is achieved not only through
the screening of the existing legislation and the
adoption and amendment of relevant legislation,
but also through long-term projects (setting up the
Points of Single Contact and ensuring administrative
cooperation). The implementation of the directive
has been significantly delayed in a number of
Member States in relation to the original deadline.
Its successful implementation calls for sustained
political commitment and widespread support at
European, national, regional and local levels.
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Role of the European Parliament

Parliament has been instrumental in liberalising the
activities of the self-employed. It has ensured a strict
delimitation of the activities that may be reserved for
nationals (e.g. those relating to the exercise of public
authority). It is also worth mentioning the case that
Parliament brought before the Court of Justice
against the Council for failure to act with regard to
transport policy. That case, brought in January 1983,
led to a judgment of the Court (Case No 13/83 of
22 May 1985) condemning the Council for failing
to ensure free provision of international transport
services or lay down conditions enabling non-
resident carriers to operate transport services within
a Member State. This was in breach of the Treaty. The
Council was thus obliged to adopt the necessary
legislation. The role of Parliament has grown
with the application of the codecision procedure
provided for in the Treaty of Maastricht, and now
of its successor, the ordinary legislative procedure,
to most aspects of freedom of establishment and
provision of services.

Parliament also played a crucial role in the adoption
of the Services Directive, and is closely following its
implementation. In addition, it is putting pressure on
the Member States to fulfil their obligations under
the directive and ensure its proper implementation.
On 15 February 2011 Parliament adopted a
resolution on the implementation of the Services
Directive 2006/123/EC (2010/2053(INI)), and on 25
October 2011 a resolution on the Mutual Evaluation
Process of the Services Directive (2011/2085(INI)).
Following the Commission communication of 8
June 2012 on the implementation of the Services
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Directive, Parliament’s Committee on the Internal
Market and Consumer Protection (IMCO) prepared a
report on ‘Internal Market for services: state of play
and next steps’ (2012/2144(INI)), which was adopted
in plenary on 11 September 2013.

On 7 February 2013 Parliament also adopted
a resolution with recommendations to the
Commission on the governance of the Single Market
(2012/2260(INI)), emphasising the importance of
the services sector as a key area for growth, the
fundamental character of the freedom to provide
services, and the benefits of full implementation of
the Services Directive.

Parliament has, as a matter of priority,
worked on legislative proposals concerning
telecommunications services, such as a regulation
on electronic identification and trust services
for electronic transactions in the internal market
(2012/0146(COD)) and a regulation laying down
measures on a European single market for
electronic communications and to achieve a
connected continent (2013/0309(COD)). Parliament
is concerned with financial services in the area of
access to basic payment services (2012/2055(INL))
and consumer credit and mortgage credit
(2011/0062(COD)), and also with package travel
and assisted travel arrangements (2013/0246(COD)).
It is also involved in legislating on innovative
services such as lifesaving in-vehicle emergency
eCall (2013/0165(COD)), and in the verification of
implementation of the Universal Service Directive
and the 112 emergency number (2010/2274(INI)).

- Mariusz Maciejewski
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3.1.5.

The mutual recognition of diplomas

The freedom of establishment and the freedom to provide services represent
one of the cornerstones of the single market, enabling the mobility of businesses
and professionals throughout the EU. Implementing these freedoms supposes
the overall recognition of nationally delivered diplomas and qualifications.
Different measures for their harmonisation and mutual recognition have

been adopted, and further legislation on the subject is under way.

Legal basis

Articles 26 and 53 of the Treaty on the Functioning of
the European Union (TFEU).

Objectives

For self-employed persons and professionals to
establish themselves in another Member State
or offer their services there on a temporary basis,
diplomas, certificates and other proof of professional
qualification asissued in the different Member States
need to be mutually recognised, and any national
provisions governing access to different professions
need to be coordinated and harmonised.

Achievements

Article 53(1) TFEU provides that the mutual
recognition of the diplomas and other qualifications
required in each Member State for access to the
regulated professions can be used to facilitate
freedom of establishment and provision of services.
It also addresses the need to coordinate national
rules on the taking-up and pursuit of activities as self-
employed persons. Paragraph 2 of the same article
subordinates the mutual recognition, ‘in cases where
such harmonisation is a difficult process, to the
coordination of the conditions governing exercise
in the various Member States. The harmonisation
process evolved through a number of directives from
the mid-1970s. On these bases, legislation on mutual
recognition is adjusted to the needs of different
situations. It varies in completeness according to the
profession concerned, and in recent cases has been
adopted using a more general approach.

A. The sector-specific approach
(by profession)

1. Mutual recognition after harmonisation

Harmonisation progressed faster in the health
sector, for the obvious reason that professional
requirements, and especially training courses, did
not vary much from one country to another (unlike in
other professions), meaning that it was not difficult
to harmonise them. This harmonisation developed
through a number of directives from the mid-1970s
through to the mid-1980s, which regulated, with
regard to freedom of establishment and provision
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of services, a substantial number of professions (e.g.
doctors, nurses, veterinary surgeons, midwives and
self-employed commercial agents). The Professional
Qualifications Directive (2005/36/EC) aimed to
clarify, simplify and modernise the existing directives,
and to bring together the regulated professions
of doctors, dentists, nurses, veterinary surgeons,
midwives, pharmacists and architects in one
legislative text. This directive specifies, among many
other things, how the 'host’ Member States should
recognise professional qualifications obtained in
another (home’) Member State. The recognition
of professionals includes both a general system for
recognition and specific systems for each of the
abovementioned professions. It focuses, among
many other aspects, on the level of qualification,
training and professional experience (of both a
general and a specialist nature). The directive also
applies to professional qualifications within the
transport sector, and to insurance intermediaries
and statutory auditors. These professions were
previously regulated under separate directives. On
22 June 2011, the Commission adopted a Green
Paper on Modernising the Professional Qualifications
Directive (COM(2011) 367), proposing a legislative
initiative to reform the systems for the recognition
of professional qualifications, with a view to
facilitating the mobility of workers and adapting
training and current labour market requirements.
On 19 December 2011 the Commission published
a proposal for a revision of the Professional
Qualifications Directive (COM(2011) 883), based on
the outcome of the various consultation processes.
The most important key proposals include:
the introduction of the European professional
card; harmonisation of the minimum training
requirements; and automatic recognition for seven
professions, namely architects, dentists, doctors,
nurses, midwives, pharmacists and veterinary
surgeons. The proposal’s main objectives were to
facilitate and enhance the mobility of professionals
across the EU and to help alleviate personnel
shortages in some Member States.

2. Mutual recognition without harmonisation

For other professions for which differences between
national rules have prevented harmonisation,
mutual recognition has made less progress. The
diversity of legal systems has prevented the full
mutual recognition of diplomas and qualifications
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that would have secured immediate freedom of
establishment on the basis of a diploma obtained
in the country of origin. Council Directive 77/249/
EEC of 22 March 1977 granted lawyers the freedom
to provide occasional services; free establishment
otherwise requires a diploma from the host
country. Directive 98/5/EC of 16 February 1998
was a significant step forward, stating that lawyers
holding a diploma from any Member State may
establish themselves in another Member State to
pursue their profession, with the proviso that the
host country can require them to be assisted by a
local lawyer when representing and defending their
clients in court. After three years operating on this
basis, lawyers acquire the right (if they so wish) to full
exercise of their profession, after passing an aptitude
test set by the host country and without having to
take a qualifying examination. Other directives have
applied the same principle to other professions,
such as road haulage operators, insurance agents
and brokers, hairdressers and architects.

B. The general approach

The drafting of legislation for mutual recognition
sector by sector (sometimes with more extensive
harmonisation of national rules) has always been
a long and tedious procedure. For that reason,
the need for a general system of recognition of
equivalence of diplomas, valid for all regulated
professions that have not been the subject of specific
Union legislation, became apparent. This new
general approach changed the perspective. Before,
‘recognition’ was subordinated to the existence of
European rules concerning ‘harmonisation’ in the
specific regulated profession or activity. Afterwards,
‘mutual recognition’ became almost automatic,
under the established rules, for all the regulated
professions concerned, without any need for sector-
specific secondary legislation. From that moment,
both the’harmonisation’and the’mutual recognition’
methods continued to be used under a parallel
system, with, in some cases, situations where both
have been used under a complementary system
taking the form of both a regulation and a directive
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(see the Council resolutions of 3 December 1992
and 15 July 1996 on transparency of qualifications
and vocational training certificates). The host
Member State may not refuse applicants access
to the occupation in question if they possess the
qualifications required in their country of origin.
However, if the training they received was of a
shorter duration than in the host country, it may
demand a certain length of professional experience,
and if the training differs substantially, it may
require an adaptation period or aptitude test at the
discretion of the applicant, unless the occupation
requires knowledge of national law.

Role of the European Parliament

On 15 November 2011, Parliament adopted a
resolution on the implementation of the Professional
Qualifications Directive (2005/36/EC)!" calling for the
modernisation and improvement of that directive
and encouraging the use of the most efficient and
appropriate technologies, such as the introduction
of a European professional card, which should be
an official document recognised by all competent
authorities, in order to facilitate the recognition
process.

In response to Parliament’s resolution, on
19 December 2011 the Commission presented
a proposal for a revision of the Professional
Qualifications Directive. After successful trilogue
negotiations, Parliament secured the changes
it had called for, including the introduction of a
voluntary professional card, the creation of an alert
mechanism, clarification of the rules regarding
partial access to a regulated profession, rules
regarding language skills, and the creation of a
mechanism for mutual evaluation of regulated
professions to ensure greater transparency. This led
to the adoption on 20 November 2013 of Directive
2013/55/EU of the European Parliament and of the
Council amending Directive 2005/36/EC on the
recognition of professional qualifications?.

- Mariusz Maciejewski

I Texts adopted, P7_TA(2011)0490.
121 0J L 354,28.12.2013, p. 132.
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3.1.6.

The free movement of capital

The free movement of capital is not only the youngest of all Treaty freedoms, but

— because of its unique third-country dimension — also the broadest. Initially, the
Treaties did not prescribe full liberalisation of capital movements; Member States

only had to remove restrictions to the extent necessary for the functioning of the
common market. However, economic and political circumstances globally and in
Europe changed, and thus the European Council confirmed the progressive realisation
of the Economic and Monetary Union (EMU) in 1988. This included more coordination
of national economic and monetary policies. Consequently, stage one of EMU
introduced complete freedom for capital transactions, introduced first through a
Council directive and later on enshrined in the Maastricht Treaty. Since then, the Treaty
prohibits any restriction on capital movements and payments, both between Member
States and between Member States and third countries. The principle was directly
effective, i.e. it required no further legislation at either EU or Member States’ level.

Legal basis

Articles 63 to 66 of the Treaty on the Functioning
of the European Union (TFEU), supplemented by
Articles 75 and 215 TFEU for sanctions.

Objectives

All restrictions on capital movements between
Member States as well as between Member States
and third countries should be removed. However,
for capital movements between Member States
and third countries, Member States also have:
(1) the option of safeguard measures in exceptional
circumstances; (2) the possibility to apply restrictions
that existed before a certain date to third countries
and certain categories of capital movements; and
(3) a basis for the introduction of such restrictions
— but only under very specific circumstances.
This liberalisation should help to establish the
single market by supplementing other freedoms
(in particular the movement of persons, goods
and services). It should also encourage economic
progress by enabling capital to be invested
efficiently and promoting the use of the euro as an
international currency, thus contributing to the EU’s
role as a global player. It was also indispensable for
the development of Economic and Monetary Union
(EMU) and the introduction of the euro.

Achievements

A. First endeavours (before
the single market)

The first Community measures were limited in
scope. A'First Directive’dating from 11 May 1960 and
amended in 1962 unconditionally liberalised direct
investment, short- or medium-term lending for
commercial transactions, and purchases of securities
traded on the stock exchange. Some Member States
decided not to wait for Community decisions and
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introduced unilateral national measures, thereby
abolishing virtually all restrictions on capital
movements (Germany in 1961; United Kingdom
in 1979; and the Benelux countries (between
themselves) in 1980). Another Directive (72/156/
EEC) on international capital flows followed.

B. Further progress and general liberalisation
in view of the single market

It was not until the single market was launched,
almost 20 years later, that the progress which had
started in 1960-1962 was resumed. Two directives,
dating from 1985 and 1986, extended unconditional
liberalisation to long-term lending for commercial
transactions and purchases of securities not dealt
in on the stock exchange. In view of the aim of
completing the single market (by 1993), moving
from the European Monetary System to EMU and
the envisaged introduction of the euro, capital
movements were fully liberalised in a first step
by Council Directive 88/361/EEC of 24 June 1988,
which scrapped all remaining restrictions on capital
movements between residents of the Member
States as of 1 July 1990. As a result, liberalisation
was extended to monetary or quasi-monetary
transactions, which were likely to have the greatest
impact on national monetary policies, such as loans,
foreign currency deposits or security transactions.
The directive did include a so-called safeguard clause
enabling Member States to take protective measures
when short-term capital movements of exceptional
size seriously disrupted the conduct of monetary
policy. Such measures could, however, only apply
in a limited number of duly substantiated cases and
could not last for more than six months (no Member
State made use of this possibility). It also allowed for
some countries to maintain temporary restrictions,
mainly on short-term movements, but only for a
specific period: this applied to Ireland, Portugal and
Spain until 31 December 1992, and Greece until
30 June 1994. However, Protocol 32 to the Treaty on

17/06/2014 10:30:43




3.1. THE INTERNAL MARKET: FRAMEWORK

European Union (TEU), for instance, allows Denmark
to maintain existing legislation which restricts the
acquisition of second homes by non-residents.

C. The definitive system

1. Principle

In a second step, the Maastricht Treaty of European
Union (TEU) introduced free movement of capital as
a Treaty freedom. Today, Article 63 TFEU prohibits
all restrictions on the movement of capital and
payments between Member States, as well as
between Member States and third countries. This
constitutes a unique third-country dimension
of this particular Treaty freedom. It prohibits all
obstacles, not just discriminatory ones. It lays down
a general prohibition which goes beyond the mere
elimination of unequal treatment on grounds
of nationality (see Case C-367/98, Commission v
Portugal, paragraph 44). Article 65(1) TFEU allows for
different tax treatment of non-residents and foreign
investment, but this shall not constitute a means of
arbitrary discrimination or a disguised restriction,
Article 65(3) TFEU. Even in relation to third countries,
the principle of free movement of capital prevails
over reciprocity and maintaining Member States’
negotiating leverage vis-a-vis third countries (see
Case C-101/05, Skatteverket v A).

The right of free movement of capital is not affected
by notification obligations, i.e. the reporting of cross-
border transactions (e.g. for electronic payments,
cash and securities movements above certain
thresholds) for the purpose of external sector
statistics, which are used for compiling the balance
of payments for Member States and the European
Monetary Union.

2. Exceptions and justified restrictions

Nevertheless, exceptions are largely confined to
capital movements related to third countries (Article
64 TFEU). In addition to the option of maintaining
national or Community measures concerning direct
investment and certain other transactions that were
in force as of 31 December 1993 (31 December
1999 for Bulgaria, Estonia and Hungary), the
Council may also, after consulting the European
Parliament, unanimously adopt measures which
constitute a step backwards in the liberalisation
of capital movements with third countries. The
Council and the European Parliament may adopt
legislative measures with regard to third-country
capital movement involving direct investment
establishment, provision of financial services or
the admission of securities to capital markets (an
example of this being the proposal for a regulation
establishing transitional arrangements for bilateral
investment agreements between Member States
and third countries (COM(2010) 344; European
Parliament legislative Resolution of 10 May 2011
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(TA(2011)0206)). Article 66 TFEU covers emergency
measures vis-a-vis third countries; however, these
are limited to a period of six months.

The only justified restrictions on capital movements
in general, including movements within the Union,
which Member States may decide to apply, are laid
down in Article 65 TFEU and include: (i) measures
to prevent infringements of national law (namely
in view of taxation and prudential supervision of
financial services); (ii) procedures for the declaration
of capital movements for administrative or statistical
purposes; and (iii) measures justified on the
grounds of public policy or public security. This is
supplemented by Article 75 TFEU providing for the
possibility of financial sanctions against individuals,
groups or non-state entities to prevent and combat
terrorism. Pursuant to Article 215 TFEU, financial
sanctions may be taken against third countries,
or individuals, groups or non-state entities, based
on decisions adopted within the framework of the
common foreign and security policy.

3. Consequences of Economic and
Monetary Union (EMU): Abolition
of the safeguard clause

Today’s safeguard clause is Article 144 TFEU (together
with Article 143 TFEU). It allows for taking protective
balance of payments measures where difficulties
jeopardise the functioning of the internal market
or where a sudden crisis occurs. Since 1 January
1999, the beginning of the third phase of EMU, the
safeguard clause to remedy crises in the balance of
payments is only applicable to those Member States
which have not (yet) introduced the euro.

D. Treatment of violations
and Court decisions

In cases where Member States restrict the freedom
of capital movement in an unjustified way, the usual
infringement procedure according to Article 258-
260 TFEU applies.

Important infringement cases concerned, inter
alia, special rights of public authorities in private
companies/sectors (e.g. Commission v Germany
(Case C-112/05 Volkswagen); in a case brought
against Portugal (Case C-171/08) in 2010, the Court
confirmed earlier jurisprudence on special rights
and highlighted that the free movement of capital
includes both ‘direct’ investments and ‘portfolio’
investments; and a third-country case (Case
C-452/04 Fidium Finanz).

E. Payments

On payments, Article 63(2) TFEU stipulates that
‘Within the framework of the provisions set out in
this Chapter, all restrictions on payments between
Member States and between Member States and
third countries shall be prohibited!
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1. Harmonisation of the cost of domestic and
cross-border payments within the euro area

Regulation (EC) No 2560/2001 of 19 December 2001
harmonised the costs of domestic and cross-border
payments within the euro area. In the meantime, it
has been repealed and replaced by Regulation (EC)
No 924/2009 of the European Parliament and of
the Council of 16 September 2009 on cross-border
payments in the Community. Regulation (EU)
No 260/2012 of the European Parliament and of the
Council of 14 March 2012 establishing technical and
business requirements for credit transfers and direct
debits in euro improved the framework.

2. New legal framework for payments

The Directive on Payment Services (PSD) 2007/64/
EC provides the legal foundation for the creation
of an EU-wide single market for payments by 2010.
It aims to establish a comprehensive set of rules
applicable to all payment services in the EU to
make cross-border payments as easy, efficient and
secure as ‘national’ payments within a Member
State and to foster efficiency and cost-reduction
through more competition by opening up payment
markets to new entrants. The PSD provides the
necessary legal framework for an initiative of the
European banking industry, called the ‘Single Euro
Payments Area’ (SEPA). SEPA instruments were
available, but not much in use by the end of 2010.
Consequently, in December 2010, the European
Commission proposed a regulation (COM(2010) 775)
setting EU-wide end-dates for the migration of the
old national credit transfers and direct debits to
SEPA instruments; thus phasing out national credit
transfers and direct debits, respectively 12 and 24
months after the entry into force of the regulation.
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This proposal was adopted in 2012 (Regulation (EU)
No 260/2012 of the European Parliament and of the
Council of 14 March 2012 establishing technical
and business requirements for credit transfers and
direct debits in euro and amending Regulation (EC)
No 924/2009).

Role of the European Parliament

The EP has strongly supported the Commission’s
efforts to encourage the liberalisation of capital
movements. However, it has always taken the view
that such liberalisation should be more advanced
within the EU than between the EU and the rest of
the world, to ensure that European savings feed
European investment as a priority. It has also pointed
out that capital liberalisation should be backed up
by full liberalisation of financial services and the
harmonisation of tax law in order to create a unified
European financial market. It was thanks to the EP’s
political pressure that the Commission was able to
launch legislation on harmonisation of domesticand
cross-border payments (resolution of 17 June 1988).

In a closely related area, the EP supported the
goal of an efficient, integrated and safe market for
clearing and settlement of securities in the EU in its
non-legislative resolution ‘Clearing and settlement
in the EU’ of 7 July 2005 (2004/2185(INI)) and held
a workshop on securities law issues (see document
PE 464.428 for the workshop and the related note
PE 464.416). The EP is currently expecting further
legislative proposals in the area of clearing and
settlement to be discussed in the ordinary legislative
procedure.

- Doris Kolassa
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3.2.

Implementation

3.2.1.

Competition policy

Articles 101 to 109 of the Treaty on the Functioning of the European Union (TFEU)
contain rules on competition in the internal market, prohibiting anti-competitive
agreements between undertakings. Businesses with a dominant market position must
not abuse their position in a way which adversely affects trade between Member States.

Mergers and takeovers with an EU dimension are monitored by the
European Commission and may be prevented in certain cases.

State aid to given undertakings or products is prohibited when it leads to
distortions of competition but can be authorised in specific cases.

Competition rules also apply to public undertakings, public services and services
of general interest. However, exceptions may be granted where application of
the rules would jeopardise the realisation of the objectives of those services.

Legal basis

« Articles 101 to 109 TFEU and Protocol No
27 on the internal market and competition,
which make it clear that fair competition is
encompassed within the internal market
objective of Article 3(3) TFEU;

+  Merger Regulation (Regulation (EQ)

No 139/2004));

« Articles 37, 106, and 345 TFEU for public
undertakings and Articles 14, 59, 93, 106, 107,
108, and 114 TFEU for public services, services
of general interest, and services of general
economic interest, Protocol No 26 on services
of general interest, Article 36 of the Charter of
Fundamental Rights.

Objectives

The fundamental objective of Community
competition rules is to prevent distortion of
competition. This is not, however, an end in itself. It is
rather a condition for achieving a free and dynamic
internal market and is one of several instruments
promoting general economic welfare. Since the
Lisbon Treaty came into force, this objective has no
longer been set out expressly in Article 3 TFEU but
subsumed into the term ‘internal market’ under
Protocol No 27. This is not expected to have any
practical implications, as no changes have been
made to the competition rules themselves. The
conditions for the application of these rules and
their legal effects have become so entrenched in the
decades of administrative practice in the European
Commission and the case-law of the European courts
that they can be considered to be unchanging.
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Outcomes

A. Comprehensive ban on anti-competitive
agreements (Article 101 TFEU)

All agreements between undertakings which have
as their object or effect a distortion of competition
and which may affect trade within the Union are
prohibited and automatically void (paragraph 1).
Agreements which contribute to improving the
production or distribution of goods or to promoting
technical or economic progress may be exempted,
provided that consumers are allowed a fair share
of the resulting benefit and that the agreement
does not impose unnecessary restrictions or aim to
eliminate competition for a substantial part of the
products concerned (paragraph 3).

Council Regulation (EC) No 1/2003 has governed the
implementation of the rules laid down in Articles
101 and 102 TFEU since 1 May 2004. This allows
national competition authorities and the courts of
the Member States to apply Articles 101 and 102
TFEU themselves. The following instruments have
proven to be useful in practice.

+  Block exemptions: these cover groups of
similar specific agreements which usually have
a comparable impact on competition. If one
of these groups can be expected regularly to
fulfil the conditions for exemption set out in
Article 101(3) TFEU, it may be exempted en blocin
thelegal form of aregulation from the prohibition
under Article 101(1) TFEU. This procedure is
intended to reduce the administrative burden
on the European Commission.

- Agreements of minor importance: certain
agreements which do not fulfil the conditions
for exemption under Article 101(3) TFEU are not
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regarded as infringements if they are of minor
importance and have little impact on the market
(the ‘de minimis’ principle). Such agreements are
often seen as useful for cooperation between
small and medium-sized enterprises.

Certain types of agreement are always considered
harmful to competition and are thus prohibited
without exception. These are first and foremost
price-fixing agreements and territorial protection
clauses.

Settlement procedure in cartel cases: it is possible,
under Regulation (EC) No 773/2004 in conjunction
with Regulation (EC) No 622/2008, for a procedure
to be accelerated and a fine to be reduced by
10% if the undertakings concerned support the
European Commission in its work and disclose their
participation in an anti-competitive arrangement at
an early stage.

Claims for damages: the European Commission
published a White Paper in 2008 on claims for
damages in order to heighten the deterrent effect
against prohibited agreements and provide better
protection for consumers. In June 2013 it also
submitted a proposal for a directive on certain
rules governing damages for infringements of
competition law (COM(2013) 404), which is currently
going through the legislative procedure. Two specific
features in particular stand out in cartel cases:
damages become an option in addition to fines, and
the effectiveness of leniency policy continues to be
guaranteed.

B. Abuse of dominant market
positions (Article 102 TFEU)

A dominant position is ‘a position of economic
strength enjoyed by an undertaking which enables
it to prevent effective competition being maintained
in the relevant market by giving it the power to
behave to an appreciable extentindependently of its
competitors, customers and ultimately of consumers’
(Case 27/76, United Brands). Dominant positions
are assessed in relation to the internal market as a
whole, or at least a substantial part of it. How much
of the market is taken into account will depend on
the nature of the product, product availability, and
consumers’ behaviour and readiness to switch to
alternative products. Article 102 TFEU provides a
non-exhaustive list of examples of ‘abusive practice’

C. Merger control procedure

Under Regulation (EC) No 139/2004, concentrations
which  would significantly impede effective
competition, in the common market or in a
substantial part of it, in particular by the creation
or strengthening of a dominant position, must be
declared incompatible with the common market
(Article 2(3)). The European Commission must be
notified of planned mergers. Investigations are
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initiated when control is acquired over another
undertaking (Article 3(1)). The merger may not
be completed until the Commission has given its
authorisation (Article 7). There is no systematic
subsequent scrutiny or unbundling of associated
companies.

The procedure can comprise two phases. Most
procedures are completed in the first phase
(25 working days); a more exhaustive investigation
takes place during a second phase (90 working days)
in more complex cases. Decisions on compatibility
may be subject to conditions and obligations
(Article 8).

D. Prohibition on aid under Article 107 TFEU

State aid includes all state-funded aid granted
directly by Member States. It covers not only non-
repayable subsidies, loans on favourable terms, tax
and duty exemptions, and loan guarantees, but
even state participation in undertakings in so far
as preferential treatment of given undertakings or
sectors distorts or is likely to distort competition and
adversely affects trade between Member States.

The prohibition on aid does not apply to the cases
listed in paragraph 2. Such aid is compatible with
the internal market and is automatically permitted.
Individual examination by the European Commission
is required for the cases listed in paragraph 3. The
‘de minimis principle’ is also applied in the area of
State aid control, and a general block exemption
(Regulation (EC) No 800/2008) has been in force
since 2008.

In the wake of the economic and financial crisis,
a legal framework was established, initially with
provisional effect, for decisions under Article 107(3)
(c) TFEU. The rules in question were later revised and
have in some cases been extended. The Commission
has issued a number of communications, the most
important being the ‘Banking Communication;
applicable since 1 August 2013, on the application
of State aid rules to support measures in favour of
banks in the context of the financial crisis (OJ C 216,
30.7.2013, p. 1). The other communications cover
subjects including the recapitalisation of financial
institutions, the treatment of impaired assets,
and the return to viability and the assessment of
restructuring measures.

The subsidies available for all economic sectors were
intended to offset the interruption in bank lending
and foster investment in sustainable growth. All
State aid rules are currently being revised; the new
rules are expected to apply from 2014.

E. Public services, services of general
interest, and services of general
economic interest (SGElIs)

For the first time, the second sentence of Article
14 TFEU assigns shared legislative powers to the
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European Union. Under the ordinary legislative
procedure, the European Parliament and the
Council are co-legislators on equal footing, as set
out in Articles 52 and 114 TFEU. Article 14 TFEU
is supplemented by Protocol No 26, which refers
to Article 14 TFEU and again emphasises the
importance of these services, their diverse nature,
the wide measure of discretion enjoyed by national,
regional, and local authorities, and the principle
of universal access. Article 36 of the Charter of
Fundamental Rights confirms the particular
importance of Article 14 TFEU. Here too, the access
which European citizens should have to SGEls is
recognised with a view to promoting social and
territorial cohesion within the Union.

The rules laid down in the current SGEI package have
been applied since 31 January 2012; they are the
result of a Commission decision (OJ L 7, 11.1.2012,
p. 3) and two communications (OJ C 8, 11.1.2012,
p. 14, and OJ C 8, 11.1.2012, p. 15). Directive
2006/111/EC still applies.

Role of the European Parliament

Parliament is usually involved in competition
legislation only through the consultation procedure.
Its influence is thus limited compared to that of the
European Commission and the Council. Parliament
has often called for the ordinary legislative procedure
to be extended to cover competition law too.

The EP’s principal role is therefore scrutiny of the
executive. The Commissioner responsible for
competition appears several times a year before
Parliament’s Committee on Economic and Monetary
Affairs (ECON) to explain the approach taken to, and
to discuss, individual decisions.
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Each vyear, Parliament adopts a resolution on
the European Commission’s Annual Report
on Competition Policy. Since 2011, however,
this resolution has no longer confined itself to
responding to the Commission’s findings from the
previous reporting period, but has taken up topical
key issues of competition law and its application.

With a view to improving consumer protection,
Parliament adopted a resolution at the beginning of
2012 which called for a uniform legal framework for
collective claims by consumers (A7-0012/2012). The
ordinary legislative procedure was applied to the
above-mentioned proposal for a directive on claims
for damages. This is thus one of the rare cases in
which the European Parliament (with the Committee
on Economic and Monetary Affairs as its committee
responsible) has acted as a co-legislator. The
Members were anxious to ensure that consumers
could be fully compensated for such damage as they
might have suffered, but they also sought to avert
the possibility of overcompensation. Again with
consumer interests in mind, they managed to ensure
that decisions of national competition authorities
would be considered prima facie evidence of a
breach of competition law.

In its resolution of 15 November 2011 on the reform
of the EU rules on State aid for services of general
economic interest (P7_TA(2011)0494) Parliament
emphasises the need to clarify the relationship
between the internal market rules and the rules
governing the provision of services and calls once
again for the principle of subsidiarity to be applied.
The resolution points to the powers and the
measure of discretion enjoyed by national and local
authorities and refers to the new Protocol No 26
annexed to the TFEU.

- Stephanie Honnefelder
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3.2.2.

Public procurement contracts

Public authorities conclude contracts to ensure the supply of works and delivery of
services. These contracts, concluded in exchange for remuneration with one or more
operators, are called public contracts and represent an important part of the EU’s GDP.

Legal basis

Articles 26, 34, 53(1), 56, 57, 62 and 114 of the Treaty
on the Functioning of the European Union (TFEU).

Objectives

Public procurement contracts play a significant
role in the economies of Member States, estimated
at more than 16% of the Union’s GDP. Prior to the
implementation of Community legislation, only 2%
of public procurement contracts were awarded to
non-national undertakings. These contracts play
a key role in certain sectors (such as construction
and public works, energy, telecommunications and
heavy industry) and are traditionally characterised
by a preference for national suppliers, based on
statutory or administrative rules. This lack of open
and effective competition was one obstacle to the
completion of the single market — pushing up costs
for contracting authorities and inhibiting, in certain
key industries, the development of competitiveness.

The application of the principles of the internal
market (in particular the freedom to provide services
and freedom of competition) to these contracts
ensures a better allocation of economic resources
and a more rational use of public funds, with public
authorities obtaining products and services of the
highest available quality at the best price under
keener competition. Giving preference to the best-
performing undertakings across the European
market encourages the competitiveness of European
companies (which are then able to increase in
size and develop their markets) and reinforces
respect for the principles of transparency, equal
treatment, genuine competition and efficiency,
thereby reducing the risk of fraud and corruption. A
genuinely open single market can only be achieved
when all companies are able to compete for these
contracts on an equal footing.

Achievements

The Community equipped itself with legislation
aimed at coordinating national rules, imposing
obligations on the advertising of invitations to
tender and on the objective criteria used to scrutinise
tenders. Following the adoption of various normative
acts since the 1960s, the Community decided
to simplify and coordinate public procurement
legislation and adopted four directives to this end
(92/50/EEC, 93/36/EEC, 93/37/EEC and 93/38/EEC).
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Three of these directives were merged, with the
aim of simplification and clarification, into Directive
2004/18/EC on public works contracts, public supply
contracts and public service contracts (corrected
by Directive 2005/75/EC) and Directive 2004/17/EC
on the water, energy, transport and postal services
sectors. Some annexes to both directives have
been amended by Directive 2005/51/EC. Directive
2009/81/EC introduced specific rules for defence
procurement, which should make it easier for
defence companies to access the defence markets of
other Member States.

Reform

A new public procurement package was adopted
in 2014 by Parliament and the Council with the
aim of simplifying procedures and making them
more flexible in order to encourage access to public
procurement for SMEs, and to ensure that greater
consideration is given to social and environmental
criteria.  The legislative framework includes
Directive 2014/24/EU of 26 February 2014 on
public procurement (repealing Directive 2004/18/
EC) and Directive 2014/25/EU of 26 February 2014
on procurement by entities operating in the water,
energy, transport and postal services sectors
(repealing Directive 2004/17/EC). The new public
procurement package is completed by a new
directive on concessions (Directive 2014/23/EU of 26
February 2014 on the award of concession contracts),
which sets up an appropriate legal framework for the
award of concessions, ensuring that all EU economic
actors have effective and non-discriminatory access
to the EU market, and it provides greater certainty as
to the law in place.

The external component of public procurement
is also taken into account with the Commission
proposal for a regulation of 21 March 2012
establishing rules on the access of third-country
goods and services to the EU’s internal market in
public procurement and procedures supporting
negotiations on access of EU goods and services to
the public procurement markets of third countries.

Finally, in April 2012, the Commission adopted
a strategy for e-procurement! with the aim of
reaching full e-procurement by mid-2016, and in its
legislative resolution of 11 March 2014, Parliament
adopted the proposal for a directive of June 2013 on
electronic invoicing in public procurement.

" COM(2012) 179 final.
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Definitions

‘Public contracts’ are contracts of pecuniary interest
concluded in writing between one or more economic
operators and one or more contracting authorities,
and having as their object the execution of works,
the supply of products or the provision of services.

‘Contracting authorities’ are the state, regional or
local authorities, bodies governed by public law, or
associations formed by one or more such authorities
or one or more such bodies governed by public law.

‘Concessions’ are contracts of pecuniary interest
concluded in writing by means of which one or
more contracting authorities or contracting entities
entrust the execution of works (in the case of works
concessions) or the provision and management of
services (in the case of services concessions) to one
or more economic operators, the consideration of
which consists either solely in the right to exploit
the works or the services that are the object of the
contract or in that right together with payment. The
award of a concession involves the transfer to the
concessionaire of an operating risk.

Public procurement procedure

All procedures must comply with the principles of
EU law and, in particular, with the free movement
of goods, the freedom of establishment and the
freedom to provide services, as well as the principles
deriving therefrom, such as equal treatment, non-
discrimination, mutual recognition, proportionality
and transparency. Competition, confidentiality and
efficiency must also be respected.

A. Types of procedure

Calls for tender must correspond to different types
of procedure, to be used on the basis of a threshold
system, combined with the methods for calculating
the estimated value of each public contract and
the indications for the procedures to be used
— compulsory or indicative — as stated in the
directives. In the ‘open procedure; any interested
economic operator may submit a tender. In the
‘restricted procedure; only invited candidates may
submit a tender. In the ‘competitive procedure with
negotiation; any economic operator may submit a
request to participate, but only invited candidates,
following the assessment of the information
provided, may submit an initial tender which serves
as a basis for the subsequent negotiations. In the
‘competitive dialogue’ procedure, any economic
operator may submit a request to participate, but
only the invited candidates may participate in the
dialogue. It is used when contracting authorities
are unable to define the means of satisfying their
needs or of assessing what solution the market can
offer. The contract is awarded on the sole basis of
the award criterion of the best price-quality ratio.
A new procedure, the ‘innovation partnership, has

EN-Book_July2014.indb 141

been created for cases in which there is a need for
an innovative solution that is not already available
on the market. The contracting authority decides
to set up the innovation partnership with one or
several partners conducting separate research and
development activities, in order to negotiate a new
innovative solution during the tendering procedure.
Finally, in specific cases and circumstances
contracting authorities can award public contracts
through a negotiated procedure without prior
publication.

B. Criteria for the award of a contract

Contractingauthorities mustbase the award of public
contracts on the most economically advantageous
tender. The reform of public procurement rules
introduced this new award criterion based on the
principle of the ‘most economically advantageous
tender’ (the ‘MEAT’ criterion), which aims to ensure
the best value for money (rather than the lowest
price), i.e. it takes into account the quality, as well
as the price or life-cycle costs, of the work, good
or service in question. This criterion places greater
emphasis on quality, environment and social
considerations, as well as innovation.

C. Rules on publication and transparency

The procurement procedures must ensure the
necessary transparency at all stages. This is achieved
in particular through the publication of the essential
elements of procurement procedures and through
the dissemination of information on candidates and
tenderers (e.g. the criteria and arrangements to be
applied in the contract award decision, information
on the conduct and progress of the procedure, and
information on the reasons for rejection), as well as
through the provision of sufficient documentation
regarding all steps of the procedure.

D. Remedies

In order to address cases of breaches of the public
procurement rules by contracting authorities, the
Remedies Directive (Directive 2007/66/EC) provides
for an effective review system covering both
public procurement directives and the concessions
directive, and it introduces two important elements.
The ‘standstill’ period offers — following the award
decision — the opportunity for bidders to examine
the decision and decide whether to initiate a review
procedure. During this period of at least 10 days, the
contracting authorities cannot sign the contract. The
Remedies Directive also establishes more stringent
rules protecting against the illegal direct award of
public contracts.

E. Other aspects of public procurement

The new rules promote green public procurement
through a life-cycle costing approach and the
possibility to refer to a specific label or eco-label.

17/06/2014 10:30:44



142

Social aspects are also important, with specific
provisions for social inclusion, social criteria,
subcontracting, and a simplified regime for
services contracts being included in the directives.
Cutting red tape and enhancing SMEs' access
to public procurement are also central to public
procurement. The new rules introduce the
‘European single procurement document’ and the
use of self-declarations. Access by SMEs to public
procurement will be enhanced in particular by the
possibility of dividing contracts into lots and by
the limitation of annual turnover requirements.
The new directives make the progressive use
of e-procurement mandatory and set specific
rules concerning techniques and instruments for
electronic and aggregated procurement, such
as framework agreements, dynamic purchasing
systems, electronic auctions, electronic catalogues,
centralised purchasing activities, cross-border joint
procurement. The directives include European
Court of Justice case-law on in-house relationships,
making it possible, under conditions, for contracting
authorities to award a contract to an undertaking
without applying the procurement procedure.
Finally, the new rules strengthen the legislation in
force as regards conflicts of interests, favouritism
and corruption, providing enhanced guarantees for
sound procedures as regards grounds for exclusion,
prior consultation, modification of contracts, and
transparency.

Concessions

While the revision of the rules for the utilities sector
is more or less in line with the revision of the rules
governing general public procurement (although
adjusted in order to safeguard the option of greater
flexibility in practices for entities engaged in
commercial or industrial activity), the new rules on
concessions are much more specific.

The directive applies only to concession contracts
with a value equal to or greater than EUR 5 million,
and certain types of concessions are excluded from
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the scope of the directive, including the concessions
relating to drinking water. Unlike the general public
procurement procedures, contracting authorities
are free to structure the procedure for concessions
contracts according to national standards or
their own preferences, provided that they follow
certain basic rules to provide for the following: the
publication of a concession notice; the provision
of information on minimum requirements and the
award criteria; respect for established requirements
and the elimination of candidates who do not fulfil
them; the exclusion of candidates who have been
convicted of certain crimes, such as fraud and
money laundering; and the provision of information
to participants on how the procedure is to be
organised and an indicative timetable. Furthermore,
the subject matter of the concession, the award
criteria and the minimum requirements cannot
be subject to negotiations in concession award
procedures. Concession contracts are limited in
time and the question of whether or not they can be
extended must be assessed under the procedure for
contract modifications.

Role of the European Parliament

Before its adoption of the public procurement
package on 15 January 2014, Parliament had
adopted several resolutions, including that of 18 May
2010 on new developments in public procurement,
that of 12 May 2011 on equal access to public sector
markets in the EU and in third countries, and that
of 25 October 2011 on modernisation of public
procurement. In these resolutions, Parliament
supported, in particular, simplification measures
(e.g. flexible procedures) and called for enhanced
legal certainty. It considered that the cheapest price
should not be the only criterion considered when
awarding contracts, but rather best value, including
criteria on sustainability (such as life-cycle costs,
environmental and social criteria) should also be
taken into account.

- Carine Piaguet
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3.2.3. Company law

After many years of unsuccessful attempts to establish a single EU framework

for enterprises, two legislative instruments adopted by the Council in 2001 led

to the creation of the European Company. Rules were adopted for the European
Cooperative Society. The European Economic Interest Grouping was also created.

Legal basis

Article 50(1) and (2)(g) TFEU; Article 54 TFEU, second
paragraph; Articles 114, 115 and 352 TFEU.

Objectives

The primary objectives of the harmonisation of
company law are to promote the attainment of
freedom of establishment and aim to give the public
easierand faster access toinformation on companies,
while at the same time simplifying the disclosure
requirements for companies, and to remove the
legal obstacles to company development on a
European scale. Since the single market implies the
creation of Europe-wide companies, companies
must be able to act throughout the Union according
to a uniform legal framework, which will result in
elimination of the effects of the existence of several
national legal systems. Harmonisation of European
company law covers the protection of interest of
shareholders, public limited-liability companies’
capital, takeover bids, branch disclosure, mergers
and divisions, minimum rules for single-member
private  limited-liability =~ companies, financial
reporting and accounting.

It also includes different European legal forms
such as the European Company (SE), the European
Economic Interest Grouping (EEIG) and the European
Cooperative Society (SCE).

Achievements

A. A minimum set of common obligations

1. Setting up a company

The First Council Directive (68/151/EEC of 9 March
1968, amended by Directive 2003/58/EC of the
Parliament and of the Council of 15 July 2003),
aims to give the public easier and faster access
to information on companies, while at the same
time simplifying the disclosure requirements for
companies. A second Council Directive (77/91/
EEC of 13 December 1976) relates only to public
limited-liability companies; the constitution of
such companies requires a minimum amount of
authorised capital as security for creditors and a
counterpart to the limited liability of members.
There is also a minimum content requirement for
public limited-liability companies’ instruments
of incorporation. With a view to simplifying the
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arrangements for constituting public limited-liability
companies and for maintaining and modifying the
capital of said companies, Directive 77/91/EEC was
amended by Directive 2006/68/EC.

2. Company operation

The First Directive regulates the issue of the
validity of the company’s undertakings towards
third parties acting in good faith, a subject which,
apart from the Council Directive (2009/102/EC of
16 September 2009) on single-member private
limited-liability companies, is so far covered only
by proposals. Council Directive 90/435/EEC of 23
July 1990 (amended by Directive 2003/123/EC)
on the common system of taxation applicable in
the case of parent companies and subsidiaries of
different Member States introduces tax rules which
are neutral from the point of view of competition
for groups of companies of different Member
States. It abolishes the double taxation of dividends
distributed by a subsidiary in one Member State
to its parent company in another. More recent
legislation concerning the taxation system was also
adopted in the form of Council Directive 2008/7/EC
of 12 February 2008 concerning indirect taxes on the
raising of capital.

3. Company restructuring

Efforts were made to give shareholders and third
parties the same guarantees during restructuring
in 2011/35/EU of the European Parliament and of
the Council of 5 April 2011 (repealing the Third
Council Directive 78/855/EEC of 9 October 1978)
concerning mergers of public limited liability
companies, and the Sixth Council Directive (82/891/
EEC of 17 December 1982) on the division of public
limited-liability companies. The latter was amended
by Directive 2007/63/EC, regarding the requirement
of an independent expert’s report in the event of
the merger or division of public limited-liability
companies, and by Directive 2009/109/EC of the
European Parliament and of the Council (partially
repealed by Directive 2012/30/EU), in order to
simplify the obligations as regards reporting and
documentation requirements in the case of mergers
and divisions. Furthermore, Directive 2004/25/EC
of the European Parliament and of the Council of
21 April 2004 on takeover bids aims to establish
minimum guidelines for the conduct of takeover
bids for the securities of companies governed by the
laws of Member States, where some or all of those
securities are admitted to trading on a regulated
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market. The so-called Transparency Directive
(2004/109/EC) provided for a number of notification
thresholds for acquirers once they reached a certain
stake in a listed company. However, the initial
rules contained a notification gap: the holding
of certain types of financial instruments which
could be used to acquire an economic interest in
listed companies without buying shares was not
covered by the Directive’s provisions concerning
disclosure. In order to close the gap in notification
requirements, the revised Transparency Directive
requires the disclosure of any major holding of
financial instruments that could be used to acquire
an economic interest in a listed company and that
would have the same effect as holdings of shares.

4. Guarantees concerning the financial
situation of companies

To ensure that information provided in accounting
documents is equivalent in all Member States, the
Fourth, Seventh and Eighth Directives (78/660/
EEC of 25 July 1978, 83/349/EEC of 13 June 1983
and 84/253/EEC of 10 April 1984) require company
accounts (annual accounts, consolidated accounts
and approval of persons responsible for carrying out
statutory audits) to give a true and fair view of the
company’s assets, liabilities, financial position and
profit or loss. Regulation (EC) No 1606/2002 of the
European Parliament and of the Council of 19 July
2002 on the application of international accounting
standards harmonises the financial information
presented by publicly traded companies in order to
guarantee protection for investors.

Directive 2006/43/EC of 17 May 2006 on statutory
audits of annual accounts and consolidated
accounts amends Directives 78/660/EEC and 83/349/
EEC and repeals Directive 84/253/EEC. It aims to
improve the reliability of the financial statements of
companies by establishing minimum requirements
for the statutory audit of annual and consolidated
accounts. Directive 2009/49/EC of the European
Parliament and the Council of 18 June 2009 (also
amending Directive 83/349/EEC) simplifies the
business environment, and particularly the financial
reporting requirements, for micro-enterprises in
order to enhance their competitiveness and release
their growth potential.

Regulations for companies
with an EU dimension

A. Removal of barriers to company
development on an EU scale

To prevent differences in national bodies of company
law from interfering with companies’ cross-border
transactions, legislative instruments have been
adopted to facilitate cross-border mergers and the
exercise of certain rights of shareholders of listed
companies on a cross-border basis. The question
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of cross-border transfer of registered office has not
yet been resolved, and the Commission launched
a public consultation on this point from January to
April 2013.

1. Cross-border mergers

Directive 2005/56/EC on cross-border mergers of
limited-liability companies is intended to facilitate
cross-border mergers between companies with
share capital. It introduces a simple framework
which avoids the liquidation of the company being
taken over and applies to mergers of companies with
share capital which are constituted in accordance
with the legislation of a Member State and whose
statutory headquarters, central administration or
main establishment is within the Union, if at least
two of them are subject to the legislation of different
Member States. It applies to all companies with
share capital apart from undertakings for collective
investment in transferable securities (UCITS).

2. The cross-border exercise of
certain rights of shareholders

Directive 2007/36/EC of 11 July 2007 on the exercise
of certain rights of shareholders in listed companies
abolishes the main obstacles to a cross-border vote
in listed companies which have their registered
office in a Member State by introducing specific
requirements for a certain number of shareholder
rights at the General Meeting.

B. Community statutes

1. Aim

To allow companies that wish to act or establish
themselves beyond their national frontiers the
option of being subject to one set of legislation,
rather than several as is the case at present.

2. The European Company

After a long period of stalemate (the negotiations
lasted 30 years), the Council adopted the
two legislative instruments necessary for the
establishment of a European Company, namely
Regulation (EC) No 2157/2001 on the Statute
for a European company and Directive 2001/86/
EC supplementing the Statute with regard to
the involvement of employees in the European
company.

Council Regulation (EC) No 2157/2001 enables
a company to be set up within the territory of
the Union in the form of a public limited-liability
company, known by the Latin name ‘Societas
Europaea’ (SE). The SE will make it possible to
operate at Community level while being subject
to Community legislation directly applicable in all
Member States. Several options are made available
to undertakings of at least two Member States
which wish to set themselves up as an SE: merger,
establishment of a holding company, formation of a
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subsidiary, or conversion into an SE. The SE must take
the form of a company with share capital. In order to
ensure that such companies are of reasonable size,
a minimum amount of capital is set at not less than
EUR 120 000.

Directive 2001/86/EC is aimed at ensuring that
the establishment of an SE does not entail the
disappearance or reduction of practices of employee
involvement existing within the companies
participating in the establishment of an SE. If and
when participation rights exist within one or more
companies establishing an SE, they are preserved
through their transfer to the SE, once established,
unless the parties involved decide otherwise within
the'Special Negotiating Body’which brings together
the representatives of the employees of all the
companies concerned.

3. The European Cooperative Society

Regulation (EC) No 1435/2003 on the Statute for a
European Cooperative Society (SCE) organises a
genuine single legal statute for the SCE. It enables
a cooperative to be established by persons resident
in different Member States or by legal entities
established under the laws of different Member
States. With a minimum capital of EUR 30 000,
these new SCEs can operate throughout the single
market with a single legal personality, set of rules
and structure. They can extend and restructure their
cross-border operations without having to set up a
network of subsidiaries, which costs both time and
money. In addition, cooperatives in several different
Member States can now merge to form an SCE.
Finally, a national cooperative with activities in a
Member State other than where it has its head office
may be converted into a European cooperative
without first having to go into liquidation.

Directive 2003/72/EC of 22 July 2003 supplements
this statute with regard to the involvement of
employees in the SCE in order to ensure that that
the establishment of an SCE does not entail the
disappearance or reduction of practices of employee
involvement existing within the companies
participating in the establishment of the SCE.
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4. European Economic Interest Grouping (EEIG)

The EEIG, which is endowed with legal capacity,
is governed by Regulation (EEC) No 2137/85
and enables companies in one Member State to
cooperate in ajoint venture (for example, to facilitate
or develop the economic activities of its members,
but not to make profits for itself) with companies or
natural persons in other Member States, the profits
being shared between the members. Its activity
must not be more than ancillary to the economic
activities of its members. An EEIG may not invite
investment by the public.

Proposals

In response to the Commission communication on
a renewed EU strategy 2011-14 for Corporate Social
Responsibility, the European Parliament adopted a
resolution on the subject in February 2013.

Role of the European Parliament

The European Parliament has succeeded in having
some of its amendments incorporated in legislation.
It has strongly defended worker participation in
companies. In addition, it has highlighted the need
to make progress in the creation of the various forms
of European company to facilitate the cross-border
activities of enterprises. In February 2007 it therefore
asked the Commission to present a proposal for a
European private company adapted to the needs
of SMEs and prepare for a review of the European
company statute in order to simplify procedures for
the constitution of such companies. Furthermore,
following the withdrawal of the two proposals for
regulations on a European association and mutual
society, Parliament has invited the Commission
to resurrect these projects. It has also called for
an appropriate legal framework for foundations
and associations. Its resolution of 14 March 2013
contained recommendations to the Commission on
the Statute for a European mutual society. Finally,
Parliament has on numerous occasions called for a
proposal on the cross-border transfer of registered
office. More recently, it has welcomed pursuit of the
objective of cutting the administrative burden for
European companies.

- Udo Bux
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3.2.4.

Intellectual, industrial and

commercial property

Intellectual property includes all exclusive rights to intellectual creations. It
encompasses two types of rights: industrial property, which includes inventions
(patents), trademarks, industrial designs and models and designations of origin, and
copyright, which includes artistic and literary property. For many years the European
Union has had an active policy in this area, aimed at harmonising legislation between
Member States and protecting intellectual property rights within the Union.

Legal basis

Articles 36, 114 and 118 of the Treaty on the
Functioning of the European Union (TFEU).

Objectives

Although governed by different national laws,
intellectual property rights are also subject to EU
legislation. The legislative activity of the European
Union chiefly consists of harmonising certain specific
aspects of intellectual property rights and providing
uniform protection for intellectual property rights
throughout the Union through the creation of
a single European system, as is the case for the
Community trade mark and Community designs.

Achievements

A. Legislative harmonisation

1. Trademarks, designs and models

On 25 February 2014 the European Parliament voted
on the proposal for a regulation amending Council
Regulation (EC) No 207/2009 on the Community
trade mark, seeking to simplify and update national
and Union trademark legislation, making trademark
registration in the EU cheaper, quicker, more reliable
and more predictable, thus increasing legal certainty
for holders. The proposed regulatory package
includes: a recast of the Trademark Directive
(2008/95/EC), aligning Member States’ trademark
legislation more closely, a revision of the regulation
on the Community trade mark (207/2009), which
also contains provisions regarding the Office for
Harmonization in the Internal Market, and a revision
of the regulation on the fees payable to the Office
(2869/95).

Directive 98/71/EC of 13 October 1998 approximates
national legislation on the legal protection of designs
and models. Council Regulation (EC) No 6/2002 of 12
December 2001 (amended) institutes a Community
system for the protection of designs and models.
Council Decision 2006/954/EC of 18 December
2006 and Council Regulation (EC) No 1891/2006
of 18 December 2006 link the Union system for
the registration of designs or models to the World
Intellectual Property Organization’s international
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registration system for industrial designs and
models.

2. Copyright
a. Copyright in the information society

Directive 2001/29/EC of 22 May 2001 on the
harmonisation of certain aspects of copyright and
related rights in the information society adapts
legislation on copyright and related rights to
technological developments, and in particular
the information society. It aims in particular to
harmonise reproduction and distribution rights and
rights regarding the communication and making
available to the public of works, while seeking to
achieve a balance between the interests of the right-
holder and the interests of the other parties.

b. Exploitation of rights
The principal legal acts in this area are listed below:

+  Council Directive 92/100/EEC of
19 November 1992 on the renting and lending
of works under copyright, repealed and
replaced, for codification purposes, by Directive
2006/115/EC of the European Parliament and of
the Council of 12 December 2006 on rental right
and lending right and on certain rights related
to copyright in the field of intellectual property;

«  Council Directive 93/83/EEC of 27 September
1993 on broadcasting and cable retransmission;

«  Directive 2001/84/EC of the European Parliament
and of the Council of 27 September 2001 on the
resale right for the benefit of the author of an
original work of art.

¢. Term of protection of copyright and related rights

These rights are protected for 70 years (see Directive
2006/116/EC as amended by Directive 2011/77/EU).

d. Computer programs and databases

Directive 91/250/EEC requires Member States to
protect these by copyright, as literary works within
the meaning of the Berne Convention for the
Protection of Literary and Artistic Works. After being
amended on several occasions, the Directive was
codified by Directive 2009/24/EC of the European
Parliament and of the Council. Directive 96/9/EC
of the European Parliament and of the Council of
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11 March 1996 provides for the legal protection
of databases, defining a database as ‘a collection
of independent works, data or other materials
arranged in a systematic or methodical way and
individually accessible by electronic or other means.
The Directive stipulates that databases shall be
protected both by copyright, covering intellectual
creation, and by a ‘sui generis’ right protecting
investment (of money, human resources, effort and
energy) in the obtaining, verification or presentation
of the contents.

e. Collecting societies

Alicence must be obtained from the different holders
of copyright and related rights before content
protected by copyright and related rights and linked
services may be disseminated. Right-holders entrust
their rights to a collecting society which manages
rights on their behalf. In July 2012 the Commission
put forward a proposal for a directive on collective
management of copyright and related rights
(COM(2012) 372), in order to establish requirements
needed to ensure copyright and related rights are
properly managed by collecting societies. This
proposal also covers multi-territorial licensing for
use online in the internal market of rights in musical
works.

3. Patents

Council Decision 2011/167/EU of 10 March 2011
confirmed that 25 Member States are prepared
to establish enhanced cooperation between
themselves with regard to the creation of unitary
patent protection. Regulation (EU) No 1257/2012
of the European Parliament and of the Council
implements enhanced cooperation in the area of the
creation of unitary patent protection, as authorised
by Decision 2011/167/EU. Council Regulation (EU)
No 1260/2012 of 17 December 2012 implements
enhanced cooperation in the area of the creation
of unitary patent protection with regard to the
applicable translation arrangements. Both will enter
into force from the date of entry into force of the
Agreement on the Unified Patent Court, which is
currently in the process of being ratified.

4. Combating counterfeiting

As differences in national systems for penalising
counterfeiting and piracy were making it difficult
for Member States to combat these offences
effectively, Parliament and the Council adopted
Directive 2004/48/EC on the enforcement of
intellectual property rights as a first step. The
Directive aims to step up the fight against piracy
and counterfeiting by approximating national
legislative systems to ensure a high, equivalent
and homogeneous level of intellectual property
protection in the internal market. Directive
2004/48/EC provides for measures, procedures
and compensation under civil and administrative

EN-Book_July2014.indb 147

law only. The Commission subsequently proposed
that penal measures be adopted. These would
supplement Directive 2004/48/EC and boost efforts
at fighting counterfeiting and piracy. However, the
Commission withdrew this proposal subsequent
to its communication of 23 November 2005 on the
implications of the Court of Justice of the European
Union’s judgment annulling the framework decision
on the protection of the environment through
criminal law (COM(2005) 583).

Recent Court of Justice of the European Union case-
law

In May 2012, the Court of Justice confirmed in the
SAS case [C-406/10] that, according to Directive
91/250, only the expression of a computer program
is protected by copyright and that ideas and
principles which underlie the logic, algorithms and
programming languages are not protected under
that directive (paragraph 32). The Court stressed
that neither the functionality of a computer program
nor the programming language and the format
of data files used in a computer program in order
to exploit certain of its functions constitute a form
of expression of that program for the purposes of
Article 1(2) of Directive 91/250 (paragraph 39).

5. Theory of the ‘exhaustion’ of rights
a. Definition

This is the theory that the proprietor of an industrial
and commercial property right protected by the
law of one Member State cannot invoke that law
to prevent ‘the importation of products which have
been put into circulation in another Member State'
This theory applies to all fields of industrial property.

b. Limits

The theory of exhaustion of Union rights does not
apply in the case of marketing of a counterfeit
product, or of products marketed outside the
European Economic Area (Article 6 of the Agreement
on Trade-Related Aspects of Intellectual Property
Rights - TRIPS). In July 1999 the Court of Justice ruled,
in its judgment in Sebago Inc. and Ancienne Maison
Dubois & Fils SA v. GB-Unic SA (C-173/98), that the
Member States may not provide in their domestic
law for exhaustion of the rights conferred by the
trademark in respect of products put on the market
in non-member countries.

Role of the European Parliament

In its various resolutions on intellectual property
rights, and particularly on the legal protection
of databases, biotechnological inventions and
copyright, Parliament has argued for the gradual
harmonisation of intellectual property rights. It
has also opposed the patenting of parts of the
human body. Parliament has similarly opposed
the patenting of inventions capable of being
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implemented on a computer, its concerns here being
to avoid obstructing the spread of innovation and to
afford SMEs free access to software created by major
international developers. Forthcoming challenges
that can be expected during the next legislature
include new issues related to as yet unforeseen
technological development. An important new
challenge could be that of ensuring privacy, safety
and security of software - the question arises as to
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whether free and open-source software is truly safer
than proprietary software. Parliament has recently
been voting a highly controversial own-initiative
report on payment for private copying (resolution
of 27 February 2014). It has also played a very active
role in the WIPO draft treaty on copyright exceptions
for the visually impaired.

- Udo Bux
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3.2.5.

European System of Financial

Supervision (ESFS)

The European System of Financial Supervision (ESFS) was created as a decentralised,
multi-layered system of micro- and macro-prudential authorities in order to ensure
consistent and coherent financial supervision in the EU. This supervisory system is
currently undergoing major changes further to the introduction of a Banking Union.

Legal basis

Articles 26 and 114 of the Treaty on the Functioning
of the European Union (TFEU); Article 290 TFEU
(delegated acts); Article 291 TFEU (implementing
acts); Article 127(6) TFEU.

Background and objectives

In 2009 the de Larosiere report recommended
the creation of a European System of Financial
Supervision (ESFS) as a decentralised network. This
ultimately resulted in the creation of a system of
micro- and macro-prudential supervision consisting
of European and national supervisors. The micro-
prudential pillar at European level is formed of the
European Banking Authority (EBA), the European
Securities and Markets Authority (ESMA) and the
European Insurance and Occupational Pensions
Authority (EIOPA), which work together in the Joint
Committee of the European Supervisory Authorities
(ESAs). Macro-prudential oversight is performed
by the European Systemic Risk Board (ESRB). The
respective  Member States’ competent national
supervisory authorities are also part of the ESFS.
The objectives of the ESFS include developing a
common supervisory culture and facilitating a single
European financial market. The ESFS's founding
regulations are currently being revised. As part
of a legislative initiative procedure, on 11 March
2014 Parliament adopted a resolution on the
ESFS review (P7_TA(2014)0202), making detailed
recommendations to the Commission. The Banking
Union will also change the shape of the European
supervisory framework.

Framework of the ESFS

A. Micro-prudential supervision
and regulation

In the European Union micro-prudential supervision,
i.e. the supervision of individual institutions,
is characterised by a multi-layered system of
authorities. The various layers can be separated
according to the area of sectoral supervision and
regulation (banking, insurance and securities
markets) and the level of supervision and regulation
(European and national). In order to ensure
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consistency and coherence between the different
layers, various coordination bodies and instruments
have been created. In addition, coordination of the
institutions at international level has to be ensured.

1. European Supervisory Authorities (ESAs)

At European level, the ESAs are responsible for
micro-prudential supervision, whereas day-to-day
supervision is conducted at national level. EBA,
EIOPA, and ESMA are Union bodies with their own
legal personality, which are represented by their
respective chairpersons; they are independent and
act only in the interests of the Union as a whole.

a. European Banking Authority (EBA)

Legal basis: Regulation (EU) No 1093/2010
establishing a European Supervisory Authority
(European Banking Authority) as amended by
Regulation (EU) No 1022/2013

The EBA's seat is in London. Its scope includes credit
institutions, financial conglomerates, investment
firms and payment institutions. A multitude of
tasks is conferred on the EBA by the founding
regulation: they include ensuring sound, effective
and consistent regulation and supervision,
contributing to the stability and effectiveness
of the financial system, preventing regulatory
arbitrage, ensuring an equal level of supervision,
consumer protection, strengthening international
supervisory  coordination, and  appropriate
regulation of supervision of credit institutions.
The EBA contributes to the development of the
single rulebook by drafting technical regulatory
standards and implementing technical standards,
which are adopted by the Commission (as delegated
or implementing acts). It issues guidelines and
recommendations and has certain powers in
relation to breaches of Union law by national
supervisory authorities. The EBA's governing bodies
are the Board of Supervisors (the main decision-
making body composed of the Chairperson, the
head of the competent supervisory authority in each
Member State and one representative each from the
Commission, the ECB, the ESRB and the other two
ESAs), the Management Board, a Chairperson, an
Executive Director and the Board of Appeal.

17/06/2014 10:30:44

149



150

b. European Insurance and Occupational
Pensions Authority (EIOPA)

Legal basis: Regulation (EU) No 1094/2010
establishing a European Supervisory Authority
(European Insurance and Occupational Pensions
Authority)

The EIOPA's seat is in Frankfurt am Main. Its set-up is
similar to that of the EBA, but its scope is directed at
insurance undertakings.

¢. European Securities and Markets
Authority (ESMA)

Legal basis: Regulation (EU) No 1095/2010
establishing a European Supervisory Authority
(European Securities and Markets Authority)

The ESMA is located in Paris. Its set-up is similar to
the other ESAs, but its scope is directed at securities
markets and their participating institutions. In the EU
the ESMA has sole responsibility for the registration
and supervision of credit rating agencies.

2. Joint Committee of the European
Supervisory Authorities

The Joint Committee is responsible for overall and
cross-sectoral coordination, with the aim of ensuring
cross-sectoral supervisory consistency. As outlined
in the ESAS’ regulations, this includes the following
areas: financial conglomerates, accounting and
auditing, micro-prudential analyses of cross-sectoral
developments, risks and vulnerabilities for financial
stability, retail investment products, measures to
combat money laundering, information exchange
between ESRB and ESAs and the development
of relations between these institutions. The Joint
Committee is responsible for the settlement of cross-
sectoral disputes between ESFS Authorities.

The Joint Committee is composed of the
Chairpersons of the ESAs (and of possible
subcommittees) and chaired by one ESA Chairperson
for a rotating 12-month term. The Chairperson of the
Joint Committee is the Vice-Chair of the ESRB. The
Joint Committee must meet at least twice a year. The
secretariat is provided by staff of the ESAs.

3. Competent national supervisory authorities

According to the various legislative measures in
the financial services field, each Member State
designates its own competent authority or
authorities. These competent national supervisory
authorities form part of the ESFS.

B. Macro-prudential oversight

1. Legal basis

Regulation (EU) No 1092/2010 on European
Union macro-prudential oversight of the
financial system and establishing a European
Systemic Risk Board
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«  Council Regulation (EU) No 1096/2010
conferring specific tasks upon the European
Central Bank concerning the functioning of the
European Systemic Risk Board

Macro-prudential oversight is carried out at
European level by the European Systematic Risk
Board (ESRB) established in Frankfurt am Main.
Its objective is to prevent and mitigate systemic
financial stability risk in the European Union in
the light of macro-economic developments. The
founding regulations confer various tasks upon,
and provide instruments to, the ESRB, including the
collection and analysis of relevant information, risk
identification and prioritisation, issuing warnings
and recommendations and monitoring their follow-
up, issuing a confidential warning and providing
an assessment to the Council when the ESRB
determines that an emergency situation may arise,
cooperating with other parties of ESFS, coordinating
its actions with international financial organisations
such as the IMF and the Financial Stability Board
(FSB), and carrying out tasks specified in other
Union legislation. The European Central Bank
(ECB) provides the Secretariat for the ESRB and the
President of the ECB is Chair of the ESRB.

C. Cooperation at various levels

The various entities within the ESFS also coordinate
at international level with various institutions.

Further development of the
supervisory framework

The financial crisis showed that simple coordination
of financial supervision via the ESFS was not
sufficient to prevent fragmentation of the European
financial market. In order to overcome this obstacle,
in mid-2012 the European Commission proposed
a Banking Union, which would adopt a more
integrated approach and complement the single
currency area and the single market. This framework
comprised a Single Supervisory Mechanism (SSM),
a Single Resolution Mechanism (SRM), proposals
regarding deposit guarantee schemes and a single
supervisory rulebook, accompanied by a single
supervisory handbook. The process of establishing
the Banking Union is still ongoing.

A. Single Supervisory Mechanism (SSM)

The objective of the SSM is to ensure consistent,
coherent supervision of credit institutions in order
to prevent regulatory arbitrage and fragmentation
of the financial services market in the Union.
Participating Member States are all euro area
Member States and non-euro area Member States
which decide to join. The SSM is composed of the
ECB and the national competent authorities. The
ECB is responsible for the effective and consistent
functioning of the mechanism. The ECB and the
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national competent authorities cooperate and
exchange information. As of November 2014, the
SSM Regulation confers specific tasks relating to the
prudential supervision of credit institutions in the
participating Member States on the ECB. These tasks
include authorising credit institutions, ensuring
compliance with prudential and other regulatory
requirements, carrying out supervisory reviews, etc.
Besides these micro-prudential tasks, the ECB also
has macro-prudential tasks and tools at its disposal,
for example in relation to capital buffers. For this
purpose the governance structure of the ECB has
been adapted through the establishment of a
Supervisory Board.

In order to ensure consistent supervision the ECB
cooperates closely with the other authorities
forming the ESFS, in particular with the EBA.

B. Single Resolution Mechanism (SRM)

In April 2014 the EP adopted a regulation establishing
the Single Resolution Mechanism (SRM) and Single
Bank Resolution Fund (SRF). The SRM provides tools
and instruments for the recovery and resolution of
creditinstitutions and certain investment firms in the
euro area and other participating Member States.
The Resolution Board is the decision-making body.
The SRF serves as financial backstop. Some aspects
of the SRF, such as the transfer and mutualisation
of national contributions, are covered by an
intergovernmental agreement. The SRM is not the
same as the Bank Recovery and Resolution Directive,
which ensures harmonised national recovery and
resolution mechanisms in all EU countries.

C. Deposit Guarantee Schemes (DGSs)

DGSs are closely linked to the recovery and
resolution procedure of credit institutions and
provide an important safeguard for financial
stability. In 2010, the Commission tabled a proposal
for a recast of the (existing) DGS Directive. In April
2014, the European Parliament adopted this recast.
In the event of the non-payment of due deposits, up
to EUR 100 000 of covered deposits are protected (in
some cases a higher level of protection is possible
temporarily). Other major achievements include
risk-based contributions, shortened repayment
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deadlines (from 20 to 7 working days), and voluntary
lending between DGSs in different Member States.
The Banking Union framework initially included a
‘common’ DGS, but discussions are ongoing as to
whether such a DGS is necessary, and, if it is, how it
should look.

D. Other elements

In order to ensure a level playing field, a single
rulebook must be developed. A single supervisory
handbook will ensure consistent supervision and
is to be developed by the relevant competent
authorities. Initiatives for structural bank reforms
which are currently under discussion (e.g. the
Liikanen report) may also have an impact on the
supervisory framework. Several Member States,
including France and Germany, have already
adopted legislative measures in this regard. The
Commission published its proposal (COM(2014) 43
final) in January 2014.

Role of the European Parliament

The European Parliament as co-legislator played
an important role in setting up the founding
legislation of the ESFS and plays also a major
role in the negotiations of the legislation of the
various pillars of the Banking Union. It has a role
as regards the delegated acts (regulatory technical
standards) and implementing acts (implementing
technical standards) adopted by the Commission.
It has extensive information rights, e.g. receiving
the annual work programme, multiannual work
programme and an annual report of the ESAs. The
Chairpersons of the ESAs and the Executive Directors
have to be confirmed by the European Parliament.
The European Parliament can request opinions
from the ESAs. The EP also votes to decide whether
to grant discharge to the various authorities each
year. The EP and the ECB have also concluded an
Interinstitutional Agreement (2013/694/EU) to
ensure that there is accountability and oversight
over the exercise of the tasks conferred on the ECB
within the SSM framework.

- Rudolf Maier

17/06/2014 10:30:44



152

THE INTERNAL MARKET

3.2.6.

Financial services: key legislation

In 1999 the Commission set out the Financial Services Action Plan (FSAP), a
set of 42 measures to create an effective single market in financial services.
The implemented measures harmonised the Member States’ rules on
banking, securities trading, insurance, old-age pensions and other financial
services. The FSAP is an integral part of the Lisbon Agenda, whose successor
is the EU 2020 Strategy, which likewise includes the financial field.

Legal basis

« Articles 49 and 56 of the Treaty on the
Functioning of the European Union (TFEU)
on freedom of establishment and freedom to
provide services form the legal basis for most
of the directives and regulations dealing with
financial services;

« 11 May 1999: Commission adopts the Financial
Services Action Plan (COM(1999) 232);

« 5 December 2005: White Paper on financial
services 2005-2010;

« 2 June 2010: Communication from the
Commission on ‘Regulating financial services for
sustainable growth’ (COM(2010) 301);

« Details of the key directives and current
developments are given on the homepage
of the Commission’s DG Internal Market and
Services (http://ec.europa.eu/internal_market/
top_layer/index_24_en.htm).

Banking and payment services

A. Banking Directive 2013/36/EU (Capital
Requirements Directive — CRD)
and Regulation (EU) No 575/2013 on
capital requirements (CRR, jointly
referred to as CRD IV)

1. Purpose and content

The purpose of the directive and the regulation is to
establish a modern, risk-sensitive legal framework
for credit institutions which takes account of the
international framework accords on own capital
requirements for credit institutions (Basel Ill) drawn
up by the Basel Committee on Banking Supervision.
The provisions, which previously comprised two
directives, are intended to boost the EU economy
and also to create greater financial stability, with
benefits for both businesses and consumers. The
directives update the rules on authorisation and
operations and the own capital framework, with a
view to making the latter more comprehensive and
more risk-sensitive. For example, the CRD provides
for the explicit measurement of operational risk,
and facilitates improvements in risk management
through an authorisation scheme for internal
rating systems. Subsequent revisions (CRD II-IV)
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have introduced, for example, provisions on
resecuritisations and remuneration policies, as well
as higher capital requirements. The CRR Regulation
is intended to constitute a‘single rule book’

2. Assessment

The original CRD transposed the Basel Framework
Accord in a manner appropriate to the European
financial services sector. Nonetheless, the global
financial markets crisis since 2008 has shown that
improvements are needed. In a report adopted
in 2010 Parliament set out its priorities: improved
capital base, liquidity standards, anti-cyclical
measures, a leverage ratio and the coverage of
counterparty credit risk (CCR). However, the non-
transparent nature of the procedure employed
hitherto has been criticised, and a proposal for a
directive has been called for which would lay down
rules tailored to the European market.

B. Payment Services Directive
2007/64/EC (PSD)

1. Purpose and content

This directive aims to facilitate electronic payments
throughout the EU and to pave the way for a Single
European Payment Area (SEPA). Further objectives
include improved consumer protection, through the
introduction of requirements to provide information,
and greater competition, through the opening-up of
markets on the basis of harmonised market access
rules. The intention is to create a coherent, technolo-
gy-neutral environment for payment services which
will promote infrastructure modernisation. The PSD
is complemented by Regulation (EC) No 924/2009
on cross-border payments in the Community as
well as by Regulation (EU) No 260/2012 establishing
technical and business requirements for credit
transfers and direct debits in euro.

2. Assessment

Some aspects of the PSD have been criticised, for
example the failure to make it mandatory to cross-
check the (critical) IBAN number with the name of
the account-holder, so that transfers can still be
made even if the two do not match. No upper limit
can be imposed on direct debits and there is no
recall possibility once a transfer has been accepted.

17/06/2014 10:30:44




3.2. IMPLEMENTATION

Although the SEPA instruments were introduced EU-
wide in late 2010, little use is being made of them. In
December 2010, therefore, a proposal foraregulation
on the discontinuation of national transfers and
debits was made. In December 2010, therefore, a
proposal for a regulation on the discontinuation
of national transfers and debits was made. It was
adopted in 2012 (in the form of Regulation (EU)
No 260/2012) and lays down deadlines for the
migration from national to European payment
instruments.

Securities market

A. Markets in Financial Instruments
Directive 2004/39/EC (MiFID)

1. Purpose and content

The MIFID is intended to introduce uniform EU
standards governing securities trading, make for
more competition and improve investor protection,
for example by means of new legal provisions,
greater transparency regarding the commissions
which can be charged for investment advice and
more integrated provision of financial services.
Investors must be aware of all fees they will be
required to pay and be fully informed about the
product and the risks associated with it. It is hoped
that this regulatory framework will help to boost
investors’ confidence and thus to increase the inflow
of international capital to Europe. As with the CRD IV,
the Commission proposed a revision in 2011 in the
form of a recast of the directive (COM(2011) 656;
‘MiFID II') and regulation (COM(2011) 652, ‘MiFIR’).

2. Assessment

Investor-protection bodies complain, for example,
that investors bear the burden of proof in cases
where banks have given misleading or incomplete
advice, even though it is the investment adviser
who is required to document such advice. Also,
breaches of regulatory provisions cannot give
rise to a claim under civil law, so investors are not
entitled to compensation. As this area is regulated
by a ‘Lamfalussy directive, it requires numerous
implementing provisions. This also applies to the
new proposals.

B. Directive 2009/65/EC concerning
Undertakings for Collective Investments
in Transferable Securities (UCITS)

1. Purpose and content

Since 1985 the UCITS Directive has provided for
harmonised investment fund shares to receive a
‘European passport; so that, once they have been
approved in a Member State, they can be sold in all
other Member States via a notification procedure.
The product range covered has been continually
expanded, and investor protection aspects have
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been taken into account. The recast directive
clarifies the provisions on the EU passport for
management companies, eliminates bureaucratic
obstacles to cross-border marketing and lays
down rules governing fund mergers and master
feeder structures. Investor information and the
arrangements for cooperation between national
supervisory authorities have also been improved.

2. Assessment

In the case of this directive too, many implementing
measures need to be adopted in certain fields,
for example pooling, the notification procedure,
the passport for management companies or key
investor information. Further proposals are being
drafted: (a) proposed amendments relating to
depositary functions, remuneration policies, liability
and penalties (COM(2012) 350), (b) a proposal for a
regulation on European long-term investment funds
(COM(2013) 462) and (c) a proposal for a regulation
on money market funds (COM(2013)615). The
Commission also held a consultation in mid-2012 on
the future legal framework for investment funds.

Insurance

A. Insurance and Reinsurance Directive
2009/138/EC (Solvency )

1. Purpose and content

This directive radically overhauls the financial
supervision of insurance firms, replacing the
former static model of supervision with a dynamic,
risk-based approach in order to afford consumers
and companies better protection. It will promote
deeper integration of the EU insurance market
and protect policy-holders and claimants more
effectively. Ultimately this should make EU
insurance and reinsurance companies better able to
compete internationally. Risk adequacy and capital
management are important aspects of the directive.

Earlier directives laid down a static method of
calculating the solvency spread, which was assessed
against overall trading volume on the basis purely
of the size of the balance sheet. By contrast, the
Solvency Il system is more concerned with actual risk,
and the focus of supervision will be the individual
risk level of each company. All relevant quantifiable
risks must now be taken into account (at least market
risk, credit risk, insurance risk and operational risk).
The new supervisory system will thus mean that
insurance firms’ capital resources are adequate to
cover their risks. This will be supplemented by a
minimum capital requirement (MCR), which must be
met at all times.

Under the Solvency Il rules, an insurance company’s
board will be responsible for developing and
implementing its investment strategy. The aim will
be to manage assets so prudently that obligations
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such as capital adequacy or a specific risk/return
profile are met at all times.

2. Assessment

As a result of Solvency I, insurance companies may
have larger sums available to invest and will thus be
able to compete more effectively on increasingly
globalised markets. Supervisory authorities fear,
however, that greater competition could result
in more insolvencies and declining consumer
confidence and increase the pressure on small and
medium-sized insurance companies. In the short
term the result might be a lower level of protection
against serious, long-term risks (because of higher
capital requirements) and insurers could cut back on
cross-subsidisation, which might lead to an increase
in certain premiums. The legislative procedure for
Solvency Il is also an excellent demonstration of the
complexity of the two-stage legislative procedure,
under which implementing measures related to
the transposition and application of the framework
directive are required: it was only in 2011 that the
Commission adopted the ‘Omnibus II' proposal
(COM(2011) 8) (NB: the ‘Omnibus I Directive made
corresponding amendments to the Banking and
Securities Directives) in order to take account of
the new Supervisory Architecture and, in particular,
the European Insurance and Occupational Pensions
Authority (EIOPA) which was set up at the beginning
of 2011. The proposal also includes provisions to
extend the deadlines for transposition, repeal and
application. By spring 2012, however, it was clear
that Omnibus Il would not be published or enter into
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force before the transposition period of the Solvency
Il Directive expired on 31 October 2012, meaning
that the framework directive would have to have
been transposed without transitional provisions. For
that reason, a proposal was made in May 2012 to
extend the transposition deadline to 30 June 2013
and to fix an application deadline for businesses of
1 January 2014. Directive 2012/23/EU was necessary
in order to prevent a legal vacuum from arising
after 31 October 2012. However, as consultations
on Omnibus Il are continuing, a further extension of
the transposition deadline to 31 January 2015 has
already been proposed, and application would only
begin on 1 January 2016 (COM(2013) 680).

Role of the European Parliament

The EP is particularly closely involved in the drafting
of legislation on financial services. Not only has
it exercised its co-legislative role, but it has also
consistently supported the work of the Commission,
moving discussions forward on many occasions and
issuing its own proposals to make its position clear
(for example to put limits on remuneration schemes
in the banking and investment sector). By virtue of its
proactive approach, the EP is prominently involved
both in the current debate in the Commission, the
Council and other international institutions about
development of the supervisory structure for
financial markets at EU level and in exploring ways
of combating systemic risk.

- Doris Kolassa
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ECONOMIC AND
MONETARY UNION

Economic and monetary union (EMU) means greater
coordination of the Member States’ economic policies

at European level and a commitment to avoid excessive
budgetary deficits (Stability and Growth Pact). It is an
integral part of the work to complete the internal market.
EMU led to the introduction of a single currency: the euro.
Since 1 January 1999, the European Central Bank (ECB)
has been responsible for steering European monetary
policy. A system of economic governance has been put in
place, as well as coordination and surveillance of economic
policies and a mechanism to provide Member States facing
serious economic problems with financial assistance.
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4.1. Context

4.1.1. History of Economic and

Monetary Union

Economic and monetary union (EMU) is the result of a progressive economic integration
in the EU. It is an expansion of the EU single market, with common product regulations
and free movement of goods, capital, labour and services. Acommon currency, the
euro, has been introduced in the eurozone, which currently comprises 18 EU Member
States. All 28 EU Member States — with the exception of the UK and Denmark — must
adopt the euro after a minimum of two years’ participation in ERM Il and fulfilment of
the convergence criteria. A single monetary policy is set by the European Central Bank
(ECB) and is complemented by harmonised fiscal and coordinated economic policies.

Within EMU there is no single institution responsible for economic policy. Instead,
the responsibility is divided between Member States and various EU institutions.

Legal basis

« Decisions of the European Summits of The
Hague (1969), Paris (1972), Brussels (1978),
Hannover (1988), Madrid and Strasbourg (both
1989), Maastricht (1991-1992);

«  Articles 119-144, 219, 282-284 of the Treaty on
the Functioning of the European Union (TFEU);

«  Protocols annexed to the TFEU on: the transition
to the third stage of economic and monetary
union; the excessive deficit and macroeconomic
imbalances procedures; the convergence
criteria; the opt-out clauses for the United
Kingdom and Denmark; the European System of
Central Banks and the European Central Bank, as
well as the Eurogroup.

Objectives

EMU is the result of progressive economic
integration, and is therefore not an end in itself.
The management of EMU is designed to support
sustainable economic growth and high employment
through appropriate economic and monetary
policy-making. This involves three main economic
activities: (i) monetary policy with the objective of
price stability; (ii) coordinating economic policies in
Member States; (iii) ensuring the smooth operation
of the single market.

Achievements

The euro is now part of day-to-day life in 18 Member
States of the European Union. Other Member States
will eventually adopt the euro. The single currency
presents undeniable advantages: it lowers the
costs of financial transactions, makes travel easier,
strengthens the role of Europe at international level,
etc.
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History of EMU

At the summit in The Hague in 1969, the Heads
of State defined a new objective of European
integration: Economic and Monetary Union (EMU).
A group, headed by Prime Minister Werner of
Luxemburg, drafted a report, which envisaged the
achievement of full economic and monetary union
within 10 years according to a plan in several stages.
The ultimate goal was to achieve full liberalisation
of capital movements, the total convertibility of
Member States’ currencies and the irrevocable fixing
of exchange rates. The collapse of the Bretton Woods
system and the decision of the US Government to
float the dollar in mid-1971 produced a wave of
instability on foreign exchanges which called into
serious question the parities between the European
currencies. The EMU project was brought to an
abrupt halt.

In 1972 (Paris Summit) the EU attempted to impart
fresh momentum to monetary integration by
creating the ‘snake in the tunnel’: a mechanism for
the managed floating of currencies (the ‘snake’)
within narrow margins of fluctuation against
the dollar (the ‘tunnel’). Thrown off course by
the oil crises, the weakness of the dollar and the
differences in economic policy, the ‘snake’ lost most
of its members in less than two years and was finally
reduced to a ‘mark’ area comprising Germany, the
Benelux countries and Denmark.

Creation of the European Monetary System
(EMS): Efforts to establish an area of monetary
stability were renewed in 1978 (Brussels Summit),
with the creation of the European Monetary System
(EMS), based on the concept of fixed, but adjustable
exchange rates. The currencies of all the Member
States, except the UK, participated in the exchange-
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rate mechanism, ERM I. Exchange rates were based
on central rates against the ECU (‘European Currency
Unit’), the European unit of account, which was a
weighted average of the participating currencies. A
grid of bilateral rates was calculated on the basis of
these central rates expressed in ecus, and currency
fluctuations had to be contained within a margin
of 2.25% either side of the bilateral rates (with the
exception of the Italian lira, which was allowed
a margin of 6%). Over a 10-year period, the EMS
did much to reduce exchange-rate variability: the
flexibility of the system, combined with the political
resolve to bring about economic convergence,
achieved sustainable currency stability.

With the adoption of the Single Market Programme
in 1985, it became increasingly clear that the
potential of the internal market could not be fully
exploited as long as relatively high transaction costs
linked to currency conversion and the uncertainties
linked to exchange-rate fluctuations, however small,
persisted. Moreover, many economists denounced
what they called the ‘impossible triangle”: free
movement of capital, exchange-rate stability and
independent monetary policies were incompatible
in the long term.

Introduction of the EMU: In 1988, the Hannover
European Council set up a committee to study
EMU under the chairmanship of Jacques Delors, the
then President of the European Commission. The
committee’s report, submitted in 1989, proposed
to strengthen the introduction of the EMU in three
stages. In particular, it stressed the need for better
coordination of economic policies, rules covering
national budget deficits, and a new, completely
independent institution which would be responsible
for the Union’s monetary policy: the European
Central Bank (ECB). On the basis of the Delors report,
the Madrid European Council decided in 1989 to
launch the first stage of EMU: full liberalisation of
capital movements by 1 July 1990.

In December 1989 the Strasbourg European Council
called for an intergovernmental conference that
would identify what amendments needed to be
made to the Treaty in order to achieve the EMU. The
work of this intergovernmental conference led to
the Treaty on European Union, which was formally
adopted by the Heads of State or Government at the
Maastricht European Council in December 1991 and
signed on 7 February 1992.

The Treaty provides for the EMU to be introduced
in three stages.

Stage 1 (from 1 July 1990 to 31 December 1993): the
free movement of capital between Member States;
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Stage 2 (from 1 January 1994 to 31 December 1998):
convergence of Member States’ economic policies
and strengthening of cooperation between Member
States’ national central banks. The coordination
of monetary policies was institutionalised by the
establishment of the European Monetary Institute
(EMI), whose task was to strengthen cooperation
between the national central banks and to carry out
the necessary preparations for the introduction of
the single currency. The national central banks were
to become independent during this stage;

Stage 3 (underway since 1 January 1999): the gradual
introduction of the euro as the single currency
of the Member States and the implementation
of a common monetary policy under the aegis of
the ECB. Transition to the third stage was subject
to the achievement of a high degree of durable
convergence measured against a number of criteria
laid down by the Treaties. The budgetary rules
were to become binding and a Member State not
complying with them was likely to face penalties.
A single monetary policy was introduced and
entrusted to the European System of Central Banks
(ESCB), made up of the national central banks and
the ECB.

The first two stages of EMU have been completed.
The third stage is still underway. In principle, all
EU Member States must join this final stage and
therefore adopt the euro (Article 119 of the Treaty on
the Functioning of the EU). However, some Member
States have not yet fulfilled the convergence criteria.
These Member States therefore benefit from a
provisional derogation until they are able to join
the third stage of EMU. Furthermore, the United
Kingdom and Denmark gave notification of their
intention not to participate in the third stage of EMU
and therefore not to adopt the euro. These two States
therefore have an exemption with regard to their
participation in EMU. The exemption arrangements
are detailed in the protocols relating to these two
countries annexed to the founding Treaties of the
EU. However, the United Kingdom and Denmark
reserve the option to end their exemption and
submit applications to join the third phase of EMU.
Currently, 18 of the 28 Member States have joined
the third stage of EMU and therefore have the euro
as a single currency.

Role of the European Parliament

Since the Lisbon Treaty, the European Parliament
now participates as equal co-legislator in the
ordinary legislative procedure in establishing
detailed rules for multilateral surveillance
(Article 121(6) TFEU). This involves inter alia the
preventive part of the Stability and Growth Pact, as
well as more diligent macroeconomic surveillance to
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prevent harmful imbalances following the financial « choice of countries eligible to join the single
crisis. The ‘six-pack’ strengthened the role of the EP currency in 1999 and subsequently;

in the economic governance of the EU, in particular
through the introduction of the ‘European Semester’
and the installation of an ‘Economic Dialogue’ In
addition, the EP is consulted on the following issues:

. appointment of the President, Vice-President
and other Members of the ECB Executive Board;

« legislation implementing the excessive deficit
procedure provided for in the Stability and

- agreements on exchange rates between the Growth Pact

euro and non-EU currencies;

- Dirk Verbeken
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4.1.2.

The institutions of Economic

and Monetary Union

The institutions of the European Monetary Union are largely responsible for
establishing European monetary policy, rules governing the issuing of the euro and
price stability within the EU. These institutions are: ECB, ESCB, Economic and Financial
Committee, Euro Group and Economic and Financial Affairs Council (ECOFIN).

Legal basis

«  Articles 119-144, 219, 282-284 of the Treaty on
the Functioning of the European Union;

Protocols annexed to the Treaty on European
Union : Protocol (No 4) on the statute of the
European System of Central Banks and the
European Central Bank, Protocol (No 14) on the
Euro Group.

Objectives

The main objectives (4.1.1) of the institutions of
Economic and Monetary Union (EMU) are to:

- finalise the completion of the internal market
by removing exchange rate fluctuations and
abolishing the costs inherent in exchange
transactions, as well as the costs of hedging
against currency fluctuation risks;

« ensure comparability of costs and prices within
the Union, which helps consumers, stimulates
intra-Union trade and facilitates business;

« reinforce Europe’s
financial power by:

monetary stability and

- ending, by definition, any possibility of
speculation between the Union currencies;
ensuring, through the economic dimension
of the monetary union thus established, that
the new currency is largely invulnerable to
international speculation;

« enabling the euro to become a major reserve
and payment currency.

Achievements

A. The institutions of the first stage of
EMU (1 July 1990-31 December 1993)

No monetary institutions were established during
the first stage of EMU.

B. The institutions of the second stage of
EMU (1 January 1994-31 December 1998)

1. The European Monetary Institute (EMI)

The EMI was established at the beginning of
the second stage of EMU (pursuant to Article
117 of the EC Treaty) and took over the tasks of
the Committee of Governors and the European
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Monetary Cooperation Fund (EMCF). It had no say
in the conduct of monetary policy, which remained
the prerogative of the national authorities. Among
its main tasks for the implementation of the second
stage of EMU were the strengthening of both
cooperation between the national central banks
and the coordination of Member States' monetary
policies with a view to ensuring price stability. In
accordance with Article 123(2) of the EC Treaty,
the EMI was dissolved following the establishment
of the ECB, for which it had paved the way (1 June
1998).

2. The Monetary Committee

This consisted of members appointed in equal
numbers by the Commission and the Member
States. Set up to promote the coordination of
Member States' policies to the full extent needed
for the functioning of the internal market (Article
114 of the EC Treaty), it had an advisory role. It was
dissolved at the start of the third stage and replaced
by the Economic and Financial Committee (Article
134 TFEV).

C. The institutions of the third stage
(1 January 1999 onwards)

1. The European Central Bank (ECB) (1.3.11)

a. Organisation

Established on 1 June 1998, the ECB is based in
Frankfurt-am-Main. It is run by two bodies that enjoy
independence from Union institutions and national
authorities (namely the ECB Governing Council
and the Executive Board) and — for certain tasks
— by the ECB General Council (which is not itself a
decision-making body of the ESCB). The Treaty of
Lisbon introduced the ECB as an institution of the
EU (Article 13(1) TEU, Articles 282-284 TFEU); prior to
this, it had had no status according to the provisions
of the EC Treaty, although it had nevertheless had
legal personality.

i.  The Governing Council

Comprises the Members of the Executive Board
and the Governors of the national central banks
of those countries that have adopted the euro
(Article 283 TFEU and Article 10(1) of the Statute).
As the supreme decision-making body, it adopts
the guidelines and takes the decisions necessary
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to ensure the performance of the tasks entrusted
to the ESCB, formulates the monetary policy of
the Union (including, as appropriate, decisions
relating to intermediate monetary objectives, key
interest rates and the supply of reserves in the
ESCB) and establishes the necessary guidelines for
its implementation (Article 12 of the Statute). The
Treaty of Lisbon states that the members of the
ECB Executive Board are selected and appointed
by mutual consent by a qualified majority in the
European Council (Article 283 TFEU).

ii. ~The Executive Board

Comprises a President, Vice-President and four
other members, all appointed by common accord
of the Heads of State or Government of the euro
area Member States for a non-renewable period of
eight years (Article 283 TFEU). It is entrusted with
implementing monetary policy and, in doing so,
gives the necessary instructions to national central
banks. It is also responsible for the preparation of
meetings of the Governing Council and for the
current business of the ECB (Articles 11 and 12 of the
Statute).

iii. The General Council

The General Council (Article 44 of the Statute)
consists of the President and Vice-President of the
ECB and the Governors of the Central Banks of all
EU Member States, regardless of whether they have
adopted the euro. It contributes to the collection of
statistical information, coordinates the monetary
policies of those Member States that have not
adopted the euro and oversees the functioning of
the European exchange rate mechanism.

b. Role

Whereas either the ECB or the national central banks
may issue banknotes within the euro area, only the
ECB may actually authorise their issuing. Member
States may issue coins subject to approval by the ECB
of the volume of the issue (Article 128 TFEU). The ECB
takes the decisions necessary for the ESCB to carry
out the tasks entrusted to it under its Statute and
through the Treaty (Article 132 TFEU). Assisted by
the national central banks, it collects the necessary
statistical information either from the national
authorities responsible or directly from economic
agents (Article 5 of the Statute). It is consulted on
any proposed Union act in its fields of competence
and, at the request of national authorities, on any
draft legislative provision (Article 127(4) TFEU). It
is responsible for the smooth running of the trans-
European automated real-time gross settlement
express transfer system (TARGET2); a euro payment
system that links up the national payment systems
and the ECB payment mechanism. The ECB makes
the arrangements to integrate the central banks of
the Member States joining the euro area into the
ESCB.
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The ECB may perform specific tasks concerning
policies relating to the prudential supervision of
credit institutions and other financial institutions
(Article 127(6) TFEU and Article 25.2 of the Statute).
The national authorities in the Member States
continue to oversee the banking system; cross-
border cooperation of supervisory authorities
in the Union is ensured by the three European
Supervisory Agencies (ESAs): The European Banking
Agency (EBA), the European Securities and Market
Agency (ESMA) and the European Insurance
and Occupational Pensions Authority (EIOPA).
This supervisory system is supplemented by the
new macro-prudential oversight institution, the
European Systemic Risk Board (ESRB).

2. The European System of Central
Banks (ESCB) and the Eurosystem

a. Organisation

The ESCB consists of the ECB and the national central
banks of all EU Member States (Article 282(1) TFEU
and Article 1 of the Statute). It is governed by the
same decision-making bodies as those of the ECB
(Article 282(2) TFEU). The Eurosystem comprises
only the ECB and the national central banks of the
Member States in the euro area.

b. Role

The ESCB’s fundamental task lies in maintaining
price stability (Article 127(1) and Article 282(2) TFEU,
Article 2 of the Statute). Without prejudice to this
objective, the ESCB supports the general economic
policies contributing to the achievement of the
Union's objectives. It discharges this task by carrying
out the following functions (Article 127(2) TFEU and
Article 3 of the Statute):

« defining and implementing the monetary policy
of the Union;

. conducting  foreign-exchange  operations
consistent with the provisions of Article 219
TFEU;

+ holding and managing the Member States'
official foreign reserves;

- promoting the smooth operation of payment
systems;

« and (Article 127(5) TFEU and Article 3.3 of the
Statute):

- contributing to the smooth conduct of policies
pursued by the competent authorities relating to
the prudential supervision of credit institutions
and the stability of the financial system.

3. The Economic and Financial Committee

Comprising not more than six members, a third
of whom are appointed by the Member States,
a third by the Commission and a third by the
ECB (Article 134(2) TFEV), its duties are the same
as those of the Monetary Committee, which it
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succeeded on 1 January 1999, with one important
difference: notifying the Commission and Council of
developments on the monetary situation is now the
responsibility of the ECB.

4. The Economic and Financial
Affairs Council (Ecofin)

Ecofin brings together the finance ministers of all EU
Member States and is the decision-making body at
European level. Having consulted the ECB, it takes
decisions regarding the exchange-rate policy of the
euro vis-a-vis non-EU currencies, whilst adhering to
the objective of price stability.

5. The Euro Group

Originally called Euro-11, the meeting of the
Economics and Finance Ministers of the euro area
changed its name to ‘Euro Group’ in 1997. This
advisory and informal body meets regularly to
discuss all the issues connected with the smooth
running of the euro area and EMU. The Commission
and, where necessary, the ECB are invited to attend
these meetings (Article 1 of the Protocol (No 14) on
the Euro Group). At the informal Ecofin meeting in
Scheveningen on 10 September 2004, Luxembourg's
Prime Minister and Minister of Finance, Jean-Claude
Juncker, was elected President of the Euro Group.
He thus became the Euro Group's first elected and
permanent President for a mandate that started
on 1 January 2005. The role of the Euro Group was
enhanced by the Treaty of Lisbon with the aim of
increasing coordination in the euro area. The term
'Euro Group' is also mentioned for the first time in
this Treaty (Article 137 TFEU). Official innovations
include the election by the majority of the Member
States represented in the Euro Group of a Chairman
of the Euro Group for a term of two-and-a-half years
(Article 2 of the Protocol (No 14) on the Euro Group).

Role of the European Parliament

A. Legislative role

1. The European Parliament, together with the
Council, in the ordinary legislative procedure:

« adopts detailed rules for the multilateral
surveillance procedures (Article 121(6) TFEU);
amends certain Articles of the ECB's Statute
(Article 129(3) TFEU); and

lays down the measures necessary for the use of
the euro as single currency (Article 133 TFEU)

2. The European Parliament is consulted
on the following issues:

« arrangements for Member States’ introduction
of euro coins (Article 128(2) TFEU);

- agreements on exchange rates between the
euro and non-EU currencies (Article 219(1)
TFEV);
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« choice of countries eligible to join the single
currency in 1999 and subsequently;

- nomination of the President, Vice-President
and other Members of the ECB Executive Board
(Article 283(2) and Article 11.2 of the ECB's
Statute);

+ any changes to voting arrangements within
the ECB Governing Council (Article 10.2 of the
Statute of the ESCB and ECB);

« legislation implementing the excessive deficit
procedure provided for in the Stability and
Growth Pact;

« any changes to the powers given to the ECB to
supervise credit and other financial institutions
(Article 127(6) TFEU);

. changes to certain Articles of the the ECB's
Statute (Article 129(4) TFEU).

3. The European Parliament is informed
about the detailed provisions concerning
the composition of the Economic and
Financial Committee (Article 134(3) TFEU).

B. Supervisory role

1. Under the Treaty on the Functioning
of the European Union

The ECB addresses an annual report on the activities
of the ESCB and on the monetary policy of both
the previous and current year to the European
Parliament, the Council and the Commission, and
to the European Council. The President of the ECB
must then present this report to the Council and to
the European Parliament, which may hold a general
debate on that basis (Article 284(3) TFEU and Article
15.3 of the ECB Statute). The President of the ECB and
the other members of the Executive Board may, at
the request of European Parliament or on their own
initiative, be heard by relevant committees of the
European Parliament (Article 284(3) Subparagraph
2).

2. Parliament’s initiative

The EP called for the extensive powers of the ECB
provided for under the Treaty — i.e. freedom to
determine the monetary policy to be pursued
— to be balanced by democratic accountability
(Resolution of 18 June 1996). To that end it instituted
a ‘Monetary Dialogue’ The President of the ECB, or
another Member of its Governing Council, appears
before the European Parliament’s Committee on
Economic and Monetary Affairs at least once every
three months to answer questions on the economic
outlook and to justify the conduct of monetary
policy in the euro area. In addition, the European
Parliament routinely delivers an opinion on the ECB's
annual report in the context of an own-initiative
report.

- Dirk Verbeken
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4.1. CONTEXT

4.1.3.

European monetary policy

The ECB and ESCB ensure the achievement of the primary goal of the

European monetary union, which is to maintain price stability. The main
instruments of the single monetary policy for the euro area are the open market
operations, the standing facilities and the holding of minimum reserves.

Legal basis

«  Articles 119-144, 219, 282-284 of the Treaty on
the Functioning of the European Union (TFEU);

Protocol (No 4) accompanying the Lisbon Treaty
on the Statute of the European System of Central
Banks (ESCB) and the European Central Bank
(ECB).

Objectives

The primary objective of the ESCB under Article
127(1) TFEU is to guarantee price stability. Without
prejudice to this objective, the ESCB supports the
general economic policy in the Union, with a view
to contributing to the achievement of the Union
objectives laid down in Article 3 of the Treaty on
European Union (TEU). The ESCB acts in accordance
with the principles of an open market economy with
free competition, favouring an efficient allocation of
resources (Article 127(1) TFEU).

Achievements

A. The guiding principles of ECB action
1. Theindependence of the ECB

The essential principle of the ECB’s independence
is set out in Article 130 TFEU and Article 7 of the
Statute of the ESCB and the ECB. When exercising
powers and carrying out tasks and duties, neither
the ECB, nor a national central bank (NCB), nor
any member of their decision-making bodies may
seek or take instructions from Union institutions or
bodies, from any government of a Member State or
from any other body. Respect for Article 130 TFEU is
guaranteed by the form of the mandate entrusted
to the Members of the Executive Board and the
Governing Council (4.1.2). The ECB’s independence
is also maintained by the prohibitions referred to
in Article 123 TFEU, which also apply to the NCBs:
overdraft facilities or any other type of credit
facility in favour of Union institutions or bodies,
central governments, regional, local or other public
authorities, other bodies governed by public law or
public undertakings of Member States are prohibited
(4.1.2). The independence of the ECB centres around
the free choice of monetary policy instruments. The
Treaty provides for the use of traditional instruments
(Articles 18 and 19 of the Statute) and allows the
Governing Council to decide by a majority of two
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thirds on the use of other methods as it sees fit
(Article 20 of the Statute).

2. The principles of accountability
and transparency of the ECB

In order to ensure the credibility of the ECB, the Treaty
(Article 284 TFEU) and the Statute (Article 15) impose
reporting commitments. The ECB draws up and
publishes reports on the activities of the ESCB at least
quarterly (Article 15.1 of the Statute). A consolidated
financial statement of the ESCB is published each
week (Article 14.1.2 of the Statute). In practice, the
ECB publishes monthly bulletins which provide an
in-depth analysis of the economic situation and the
outlook for pric